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STAlE OF DELAWARE 

PUBLIC EMPLOYMENT RELATIONS BOARD 

DELAWARE CORRECIlONAL OffiCERS ASSOCIAnON ,
 

Petitioner ,
 

v .	 V ,L.P , No . 95-03-123 

STAlE OF DELAWARE, 
DEPARTMENT OF CORRECI10N , 

Re spondent. 

PROBABLE CAUSE DETERMINATION 

The Delaware Correc tional Offi cer s Association ("DCOA" or "Union ") 

is an e mployee org anization within the meanin g of Sec tion 1302(h ) of the 

--- Publi c Employment Rel ations Act (" PERA" or "Ac t"), 19 DeLe, Chapter 13 (1994). 

DCOA is the exc lusive bargainin g repre sent ati ve of e mploy ees in the State 's 

Adult Co rrec tional Institution s within the mean ing of Sec tion 1302(i) . The 

State of Delaware, Departm ent of Corr ecti on ("Employe r") is a publi c empl oyer 

within the meaning of Sec tion 1302(m) , of the PERA. 

DCOA fil ed the ab ove-captioned unfair labor pra cti ce char ge s with 

the Pu blic Employ ment Relati on s Board ("PE RB") on March 23, 1995 . The 

ch arge alleges violation of Articl e 1307, Unfa ir Labor Pract ic es , (a)(1), (2), (5) 

and (6), of Publi c Employment Relation s Act , 19 Del. e. 13 (1984), which provide : 

(a)	 It is an unf air Iabor practice for a publi c employe r or its 
de signated representati ve to do any of the foll owing : 

(1)	 Int erf ere with, restrain or coer ce any employe e in or 
becau se of the exe rcise of any right gua rantee d under thi s 
Cha pt e r . 

(2)	 Dominate, int erf ere with or assist in the formati on , 
ex istence or adm inistration of any lab or organi zation. 
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(5)	 Refu se to bargain coll ecti vely in good faith with an 
e mp l o yee repre sentativ e whi ch i s the e xcl us iv e 
repr esentati ve of employees in an appropriate unit , except 
with res pec t to a di scre tionary subje ct. 

(6)	 Refuse or fail to comply with any provi sion of thi s Chapter or 
with rule s and regulati ons es tablis hed by the Board pur suant to 
its responsibilit y to regulat e the co nduct of coll ective bargaining 
uni t thi s Chapte r. 

BACKGROUND 

Th e parti es are currently engaged in negotiati ons for the purpo se of 

ent er ing in to a co llect ive bar gainin g agreem ent and have been so engag ed 

since April , 1994 . On or about September 15. 1994, the parti es enter ed into an 

In terim Agreement whic h co ntains the follo wing overtim e pr ovi sion s: 

Article I S/O vertim e 
1. Th e parti es agree to impl ement Sections 2 and 3 of thi s 

Articl e after a tran siti on peri od of up to six ty (60) cal endar days 
which shall be used to work out the implementation of the se 
provrsrons. A co mmittee co nsisting of two member s from the Stat e 
and the Associ ation at eac h instituti on shall meet for thi s purpo se . 
The St ate a nd th e Associ ation ma y have on e additi onal 
repr e sentati ve above the local lev el who may als o att end an 
instituti onal meet ing . Durin g thi s tran siti onal period the partie s 
agree to a morat orium on grieva nces pertaini ng to overtime . 

2. The State shall det ermin e overtime availabilit y. Onc e the 
deci sion to utili ze ove rtime is made. the Associati on shall det ermine 
the mann er of di stri but ion of such overtim e. subjec t only to any 
limitation s the State place s on overtim e elig ibili ty. 

3. The State shall reserve the right to di stribute overtim e. 
includin g but not limit ed to fre ezin g employees , any tim e that the 
ove rtime di stributi on mad e by the Associati on fail s to meet the 
operati onal or sec uri ty need s. 

Th e Petiti oner alleges that on January 6 , 7. and 8, 1995 . the 

negotiated pr oc edur es fo r ass igning o ver time was not utiliz ed by th e 

Respond ent in that the Assoc iation's overtime di stribution list wa s not foll owed 

pur suant to Sec tion 2 of the negotiat ed procedur e. 
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Th e Resp ond ent den ies the ch arge cla iming th at the Associat ion' s 

ove rtime li st was not followed for sec urity reasons whic h is a co ntingency 

provided for in Secti on 3 of the ove rtime procedure. 

Th e Resp ondent furth er argues that the Interi m Ag reemen t contai ns 

a mutuall y ag ree d upon procedu re for resolving dispu tes conce rning co nt rac t 

in terpret ation and applicat ion. The PERB has no authori ty to insert it self as an 

add itio na l step in th e co ntrac tua l grieva nce procedur e and is, ther ef ore , 

without j uri sdict ion in this matter. 

The Peti tioner denie s that an e merge ncy ex isted main tain ing that 

adequate tim e was ava ilable to make the teleph one calls necessary to distribute 

the ove rt ime acco rding to the list. 

Regardl ess of the co ntrac tua l g rieva nce pr ocedur e, the Petiti oner 

main tain s that whe the r the Respondent 's conduct co nstitutes a vio la tion of the 

Act, as alleged, is a questi on prope rly be fore the Board for resolution . 

OPINION 

The auth orit y to dismiss an unfair labor practice charge for lack of 

probab le cause to believ e that an un fair labor prac tice has occurred is found 

in Art icle 5.6 of the Board's Rules and Reg ulations which prov ides: 

5.6 Deci sion or Probabl e Cause Determi nat ion 

(a)	 Upon review of the Complaint, Answer and Response, the 
Exec u tive Dir ector sha ll det e rm ine whet her ther e is 
probabl e ca use to believe that an unfa ir labor practic e may 
have occ urred. If the Ex ecu tive Dir ector determi ne s that 
there is no proba ble cause to beli eve that an unfa ir lab or 
pr acti ce has occ urre d, the part y filing the charg e may 
requ est th at th e Board revi ew the Exe cutiv e Di rect or 's 
dec is ion in accor d with th e pr ovi si on s se t forth in 
Regul ati on 7 .4. Th e Board sha ll decid e suc h appea ls 
foll owin g a review of the record, and , if the Board deems 
necessary. a hearing and/o r the submiss ion of brief s. 
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Th e issue rai sed by Cha rge 123 co nce rns the in terp retatio n and 

applica tion o f the co ntrac tual overt ime provisions agreed to by the partie s in 

Septem ber , 1994. 

Th e PERB has cons is tently applied its poli cy co nce rning issue s 

requirin g co ntrac t int erpr etati on as fi rst se t forth in Brandywin e Affiliat e 

NCCE A/DSENNE A v. Brandywine Schoo l Distri ct Board of EducatioD (Del. PERB , 

V.L.P. No. 85-06-005 ( 1985» . 

The unfair labor practi ce forum is not a substitute for the grievance 

procedur e and the Pub lic Empl oyment Rel ations Board has not j uri sdicti on to 

resol ve grieva nce s thr ough the int erpr et ation of contrac t langu age . It may, 

howe ver , be necessary for the Boa rd to pe riodica lly det ermin e the status of 

speci fic co ntra ctual provision s in ord er to resolve unf air labor practi ce issue s 

prop erly before it. 

In the case of Indian River Ed, Assn , v, e d. of Ed , Indian River School 

Distr ict (Del. PERB, V.L.P . No. 88- 11-027 (19 88)), the PERB dismis sed the charge 

for lack of probab le cause to believe that a violation had occurred, concluding: 

Th e dete rmination of whet he r the Distri ct' s ac tion in this matter 
was proper necessar ily requi res the interpr etation of Articl e XVII, 
Section D. This determin at ion is, by statute, the funct ion of the 
negoti ated grievance procedu re . In exerci sing it s au thority the 
Board cannot , as it is requested to do here, serve as an alterna tive to 
the griev ance procedure. La stly, the compl aint c ontains no 
a lleg ation , nor does the record establ ish , that the [school] Board 's 
refu sal to honor the appea l to Level III was for any reason other 
th an it s goo d-fa ith per ception of it s rights und er the re levant 
c ontrac t	 language. I 

Analysi s of contractua l languag e by (he PERB has been limite d to 

matt ers requirin g the determinati on of the status quo. Chr is ti ne Ed uc at ion 

I See aJso Lake Forest Ed. Assn. v. Lake Forrest Bd. of Ed.. Del. PERB, V.L.P. No. 92-07­
076 (1992): I.A,F,F.. Loca l 1590 v. City of WilminetoD, Del. PERB , U.L.P. No. 91-10-09 3 
( 1992) . 
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Ass n, v, Bd. of Ed .. Chris tina Schoo l District, Del. PERB, U,L,P, No. 88~09~026 

(1986).2 

The Comp laint does no t allege tha t a grieva nce was filed or that the 

State has refused to process a grievance thro ugh the gr ievance proce dure. 

The fact that the grieva nce proced ure does not contain a provisio n requirin g 

rev iew by a neutral th ird party is of no consequence, The proce dure for 

resolving d ispu tes involv ing the interpr et at ion and/or appl ica tio n of the 

co lle ct ive ba rgai ning agreemen t was not	 unil at erall y impose d upon the 

Associat ion by the State. To the cont rary. the contractua l grievance proced ure 

was mutua lly agreed to during the give and	 take of the collective bargaining 

process, the result of which is that the Pet itioner is bound by the procedure 

for which it bargained and to which it agreed. 

DECISION 

Based upon the foregoi ng, it is determi ned tha t pursuan t to Rule 5,6, 

Decision or Probable Cause Determi nation, of the Rules and Regulations of the 

Public Employment Re lations Boar d, the plea dings fail to support a finding of 

probable cause to be lieve that a vio lation of 19 Del.C . §1307, as allege d, has 

occ ur red. 

Acco rdingly, the Charge is dism issed . 

IT IS SO ORDERED. 

DATED: Au~st 31. 1995	 Is/Charles D. Lon e. Jr, 
Exec ut ive Directo r 

2 See also India n River Ed, Assn . v. Ed. of Ed.. Indian River School District, Del. PERB, 
V.L.P, No. 90~09~053 (1990); EO,P, Lodie No. I v. City of Wilminit on, Del. PERB, V.L.P. 
No. 93~08·088 (1993) , LAF.f.. Local 1590 v. City of Wilmjncton, Del. PERB, U,L.P. No. 93~ 

06-085 ( 1993). 
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