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STATE OF DELAWARE 

PUBLIC EMPLOYMENT RELATI ONS BOARD 

DELAWARE CORRECTIO NAL OFFICERS ASSOClA TION, 

BACKGROUND 

Th e Delaware Correc tional Offic er s Associ ation ("DCOA" or "Unio n") 

is an emp loyee organization within the meani ng of Sectio n 1302(h) of the 

u 
Publi c Empl oyment Rel ations Act ("PERA"), 19 Del. C . Chapter 13 (1994) . The 

DCOA is the exclu sive bargainin g repre sentati ve of empl oyees in the State 's 

Adult Corr ectional In stitution s within the meanin g of Section 1302 (i ). 

The State of Delawar e Dep artment of Co rrection ("E mployer" ) is a 

publi c employe r within the mean ing of Sec tion 1302( m) of the PERA . 

Th e part ies ha ve been involved in co llective bargainin g since April, 

1994 . O n Sept emb er 15. 1994 , they entere d int o an int erim ag reeme nt 

c onta in in g , am on g othe rs, provi sion s for det ermin in g and di stributin g 

overtime , for fillin g vac ancies and for tran sferrin g emp loyee s. The interim 

ag ree me nt al so co nta ined a grievance pr oced ur e for pr oce ssin g di spu te s 

in vol ving the int erpr et ati on or appli cati on of the int erim ag ree ment. The 

gn evan ce procedu re does not inc lude ei the r advisory or bindin g arbitr ation. 

1229
 



)
Charge No. 123 alleges tha t on January 6, 7 and 8, 1995, the Empl oyer 

fa ile d to di stribute ove rtime accord ing to the negot iat ed procedur es and , in so 

doin g, violated Sectio ns 1307(a)(1 ), (2), (5) and (6), of the Act. 

The Emp loyer denies that it fail ed to co mp ly with th e negot iat ed 

ove rti me proce du res se t fo rth in the int eri m ag ree ment. 

Cha rges No. 134 and 137 allege tha t when ass ig ning off icers for a 

sche d ule d priso ner ex ec utio n, th e Em pl oyer d id not fo llow the negoti at ed 

overtime and tran sfer proce dures and. in so do ing. viola te d Sec tion 1307(a)(I ), 

(2), (5) and (6), of the Act. 

The Employe r den ies th at the disputed assig nme nts violate eithe r th e 

tr an sfer provision which it maintains is not even in vol ved or the overt ime 

provisions of th e co llect ive barga ining ag reeme nt. as allege d. 

Charge No. 138 alleges that on Apr il 3. 1995, bids were posted for 

twenty-six (26) pos it io ns. The Assoc iatio n maintain s that the Employ er filled 

the bid posi tio ns accord ing to Sec tio n 34.a ra the r than Sectio n 34. b of the 

in ter im ag ree ment and, in so doi ng, vio late d Sec tions 1307(a)( 1) , (2), (5) and 

(6), of the Act. 

The Employer arg ues tha t the bid posi tio ns were properl y fille d in 

acco rd wit h Sect ion 34. b. 

In all cases, the Chargi ng Par ty argu es that because the negotiat ed 

grie vance proce dure does not provide for bi ndin g arbitra tio n by an impa rtia l 

th ird party reso rt th eret o woul d be fut ile. 

The Emp loyer argues th at becau se eac h of th e und erl yin g iss ues 

invo lve th e inter preta tio n andlor t he inte rpre tat ion of the co llec tive 

ba rgai ning ag re emen t, the excl usive rem ed y is the negotiat ed gr ieva nce 

proce du re, regar dless of whet her or not it provides for binding arbit rat io n. 

[230 



) 
DECISION 

Section 1307, Unfair Lab or Pr acti ce s, provides in relevant par t: 

(a)	 It is un fair Iabor prac tice for a publi c employe r or it s 
designate d rep rese ntative to do any of the foll owing: 

(I )	 Int erfere with. restrain or coerce any employee in or 
beca use of the exe rc ise of any rig ht guaran tee d und er this 
Chap t er. 

(2)	 Domin ate , in terfere with o r assist in the formation, 
existence or adminis tra tion of any labor orga nizatio n; 

(5)	 Re fuse to bargain co llec tive ly in goo d faith with an 
e mployee re p resen tat ive w h ic h is th e e x clu s iv e 
represen tat ive of emp loyees in an app ropria te unit , except 
with res pect to a discre tionary subject of bargain ing . 

(6)	 Refuse or fa il to co mp ly with any provisio n of thi s 
Chapter or with ru les and regu lations es ta blis hed by the 
Boa rd purs uant to its respo nsibi lity to regulat e the co nduc t 
of co llect ive bargain ing under th is Chapte r. 

The PERB concurs with the Exec utive Di recto r's ruli ng th at the 

pl eadin gs ra ise no probab le cause to believe that a vio lation of (a) (I), (2), (5) 

or (6), of the Act has occurre d. 

Insofar as the alleged viola tion of Sect ion 1307(a)(5), it is undis puted 

that the parties voluntar ily entered into an in teri m agree ment whic h co ntains 

provis ions for the distri bu tion of over time. the filli ng of vaca ncies and for 

transfer s , as we ll as a negot iate d grieva nce pr ocedur e . It is fur the r 

undisputed that the Association failed to ava il itse lf of the grieva nce pro cedur e 

and filed no grievances co ncerni ng the allege d co ntract violati ons. Nor does 

the Associ at ion allege tha t the State has re fused to process grieva nces under 

the procedure set forth 10 the inter im agreeme nt. 

The PERB IS not a su bstitute for the gr ievance procedure co ntaine d 

in the interim agreeme nt. Indian Rive r Ed, Assn. v, Bd, of Ed. (Del. PERB V,L. P, 

No. 88 ·1 1-127 (1988». As a conse quence, the Boa rd finds that , at the present 
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tim e, there is no probabl e cause to believe that a violation of 19 DeL e , Sec tion 

1307 (a)(5), has occ urre d. 

WHEREFORE , the August 3 1, 1995, decision of the Execu tive Director 

di smissing the Charge is AFFIRM ED , without prejud ice. 

IT IS SO ORDERED. 

DATED: October 27. 1995	 Is/Arth ur A. Sloane 
C ha ir 

Is/ Henrv £ Kre ssman 
M emb er 

/sikh" D. Dan iello 
M em ber 
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