
STATEOF DElAWARE
 

PUBLIC EMPLOYMENT RELAnO NS BOARD
 

DELAWARECORRECTIONAL OFFICERSASSOClATlON, 

Pet it io ner . 

v. U,L,P, No, 95-06- 134 

STATE OF DELAWARE, VeL.P , No, 95-06 - J37 
DEPARlMENT OF CORRECTION, 

Re sp onde n t. 

PROBABLE CAUSE DETERMINATION 

The Delaware Correctional Offi cers Associ ation ("nC OA" or "Union") 

is an employee orga niza tion within the meanin g of Sec tion 1302(h) of the 

Public Employment Relations Act ("PERA" or "Act"), 19 DeI. C . Chapter 13 (1994). 

DCOA is the exc lusive ba rgaining represen tative of employe es in the S ta te 's 

Adult Co rrecti ona l Instit uti ons within the meaning of Sect ion 1302(i ) . Th e 

State of Delaware. Department of Cor rection ("Employer ") is a public employe r 

within the meanin g of Sect ion 1302(m ), of the PERA. 

n COA filed the above-captioned unfair labor pract ice cha rges with 

the Pub lic Empl oymen t Relations Board ("PERB") on March 13. 1995 , and March 

30, 1995, respective ly. The charges allege viola tions of Secti on 1307, Un f ai r 

Labor Pract ic es , (a)(I), (2) , (5) and (6), of the Pub lic Emp loy men t Rel at ion s 

A£L 19 DeLC , 13 (1984), which provide": 

(a)	 It is an unfa ir labor practice for a pub lic employer or it s 
designated representative to do any of the foJlowing : 

I Case No . 134 alleges violations of (a) (I), (2), (5) and (6). Case No . 137 all eges 
violations of (a)( l) , (5) and (6). 
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)(l)	 Interfere with, restrain or coe rce any emp loye e in or 
because of the exercise of Any right guaranteed unde r this 
Chapter . 

(2)	 Dominat e, interfere with or assist in the forma tio n, 
exi stence or administra tion of any labor orga nizat ion. 

(5)	 Refu se to bargain co llectively in good fa ith wi th an 
employee repr esentative which is th e excl u sive 
representati ve o f employees in an appropr iate unit, exc ept 
with respect to a di screti onary subj ect. 

(6)	 Refu se or fail to comp ly with any prOVISIOn of thi s 
Chapter or with rules and regula tion s estab li shed by the 
Board pur suant to it s respo nsibili ty to regu la te the conduct 
of collective bargaining unde r this Chapter .Z 

BACKGROUND 

The partie s are currently engaged in negotiations for the purpo se of 

ent erin g into a colle ctive bar gainin g agreement and hav e been so engaged 

s ince April, 1994. On or about September 15, 1994, the partie s enter ed into an 

int erim Agreement which contains the following over time provision : 

Arti cl e IS/O yertim e 

1. The partie s agre e to implement Sectio ns 2 and 3 of thi s
 
Arti cle after a tran sition period of up to sixty (60) ca lendar s which
 
shall be used to work out the imple mentation of these provisio ns. A
 
committ ee con si stin g of two memb er s fr om the Stat e and the
 
Associati on at each instituti on shall meet for thi s purpose . The
 
Stat e and the Associati on may have one additional represen tative
 
above the local level who may al so attend an institutional meeti ng .
 
Durin g thi s tran sitional period the part ies agree to a moratorium
 
on grieva nces pertaining to overtime .
 

2 . The State shall determine overtim e availability . Once the
 
deci sion to utilize overtime is made, the Associatio n shall de termine
 
the mann er of di stribution of such overtime. subject on ly to any
 
limitations the Stat e places on overt ime elig ibili ty.
 

3 . The State shall reserve the right to distribu te overtime ,
 
includin g but not limited to freezing employee s, any time that the
 
overtime distribution made by the Association fa ils to meet the
 
oper ati onal or sec urity needs.
 

The Int erim Agre ement al so contain s the followin g provi sion : 

2 Specifi cally , 1301, 1303, and 1304. 
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J ARTICLE 34: TRANSFERS WITHIN AN INSTITUTION - ALL EMPLOYEES: 
e. No emplo yee will be involuntaril y transfe rred from a shif t or 
days of f within an instit ution or to ano ther shi ft or days off within 
an inst ituti on excep t under one or mor e of the foll owin g 
co n d itions : 

I . The closing of an institut ion or part of an institut ion; 

2. Rel ocation of a program; 

3. By request of an employee; 

4. By mutua l consent of the parties; 

5. When an employee is a member of a relief pool; 

6. Or by arbitrat ion decision . 

Th e a llegatio ns in Cha rge 134 and 137 arise from a pri soner 

exec u tio n sche du le d for Ma rc h 17. 1995 . Cha rge 134 allege s th at the 

Emp loyer's fa ilure to ass ign ove rtime to cover the exe cution among the 

ma inte nance em ployee s and corre ctional office rs, corporals , sergeants, and K­

nine off ice rs accor di ng to the Associatio n's distribution li st, Ar ticle 15 of the 

Interim Agreeme nt wa s vio lated thereby evid encing a fa ilu re by the State to 

meet it s statutory du ty to bargai n in good fai th. 

Cha rge 137 allege s tha t the Respondent require d the K-n ine off ice rs 

to rep or t for the executio n du ring scheduled time-off des pite the fac t th at 

none of the prerequisite co ndi tion s was present in violatio n of Article 34 , the 

tran sfer provision. The Pe tit ione r clai ms that the Res po nde nt's co nd uc t In 

vio lation of the Int eri m Agree ment evidenc es a brea ch of the duty to bargain 

in good faith . 

Th e Respo nde nt arg ues that the involunt ary trans fe r pr ovisi on is 

not app licable to the spec ific circu mstance s inv olve d and the ove rt ime 

prov isions se t for th in the In terim Agree ment were fo llo wed III fu ll . Th e 

Respo nde nt fu rther arg ues that beca use the Interim Agre e ment con tai ns a 
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I pro vi sion se tt ing fort h the part ie s' agree ment to procedur e which "shall" 

serve as the meth od for resol ving disputes con cernin g co ntract int erp re tatio n 

and application to the PERB has no autho rity to insert itself as an alterna te 

procedur e and is, therefor e, with out juri sdicti on in these matters. 

T he Petit ioner acknowled ge s the pr e sen ce o f a co ntrac tua l 

gri evance procedur e. It que stions the obj ectivit y of the procedur e becau se the 

only appeals are to the Empl oyer itself with out resort to an impa rtial hearin g. 

OPlNlON 

Th e autho ri ty to di smi ss an unfair lab or prac tice cha rge for no 

probab le cause to beli eve that an unfair labor practi ce ha s occ urred is set 

fo rth in Regulat ion V, of the Board' s Rule s and Regulations provid es, which 

provid e s : 

5.6 Deci sion or Probable Cause Determin ation -
(a)	 Upon review of the Complaint . Answer and Response, the 
Executive Directo r sha ll de te rm ine whet her t here is 
probab le cau se to believe that an unfai r labor prac tice may 
have occurred. If the Exec utiv e Directo r det erm ines that 
there is no probab le ca use to believe that an unfa ir labor 
practi ce has occ urre d, the par ty fili ng the charge may 
request that the Boa rd re view the Executive Director's 
dec isi on In acco rd with th e provi sio ns se t for th 10 

Reg u la tio n 7.4. Th e Board shall decide such appea ls 
follow ing a review of the record , and, if the Boa rd deem s 
necessary, a hearin g and/o r the subm ission of br ief s. 

Th e PERB has co nsi sten tly applied it s polic y con ce rnin g charges 

requ iri ng co ntra ctua l int erpre tation as set forth in Brandywi ne Affi li ate 

NCCEA/DSEAtNEA v, Brandywine Schoo l District Board of Education (Del. PERB , 

D.L.P. No. 85-06-005 ( 1985)). 

The unfair labor practi ce forum is not a substitute for the gn evance 

procedur e and the Publi c Emp loyment Relation s Board has no juri sdi ction to 

resol ve g rie vances thr ough the interpr etat ion o f co ntract language. It may, 
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however, be necessar y for the Boar d to per iodi call y det ermin e the status of 

speci fic co ntrac tual provisi ons in order to resol ve unf air labor pra ctic e issues 

proper ly before it . 

In the case of Indi an River Ed. Assn, v' Bd. of Ed. Indian River School 

Di str ict (Del. PERB , V.L.P. No. 88- 11-027 (1988» , the PERB dismissed the charge 

for lack of probable cause to belie ve that a viola tion had occurred , concludin g : 

The de ter mination of whethe r the Dis tric t 's action in thi s matter 
was proper necessari ly require s the inter pret atio n of Arti cl e XVII , 
Sec tio n D. This determin ati on is, by s tatute , the function of the 
negoti at ed gr ieva nce proced ure. In exe rcis ing it s authority the 
Board cannot , as it is requested to do here, serve as an alternative to 
th e grieva nce pro cedure . Lastl y, the co mplaint conta in s no 
allega tion, nor does the record establish, that the [schoo l] Board 's 
refu sal to honor the appea l to Leve l III was for any reason other 
than its good-fai th percept ion of it s rig hts unde r the rel evant 
co ntrac t langu age. ! 

Analy sis of contr actual language by the PER B ha s been limited to 

w matters req uiring the determination of the status quo . C hris t ina Ed uc at io n 

Assn, Vo Bd . of Ed" Christina School District , Del. PERB, V.L.P. No. 88-09-026 

( 1986).2 

Nei the r complaint alleges that a gnevance was fil ed which the State 

re fused to proces s thro ugh the negot iated grieva nce proced ure . The fact that 

the grievanc e procedure does not contai n a provision requir ing review by a 

neut ra l th ird party is of no conse quence. Th e proc edure fo r resol vin g 

di sput e s invo lvi ng th e interp ret ati on and/o r app lica tio n of the collectiv e 

barg aining ag ree ment was no t unil at erall y imp osed upo n the Associatio n by 

I See also Lake Forest Ed, Assn . y. Lake Forre st Ed. of Ed" DeL PERB, V.L. P. No. 92-07­
076 (1992) ; I.A ,F.F.. Local 1590 v. City Qf Wilm iD ~toD , Del. PERB , V,L.P , No. 91·10 -093 
( 1992 ). 

2 See also Ind ian River Ed, Ass n, v. Bd , of Ed.. Indian Riyer School District, Del. PERB . 
V.L.P, No. 90-09-053 (1990); FOP LodCe No. I v' City of WUmioctQD, Del. PERB, V.L.P. No. 
93-08-088 (1993); lAF ,F" Loca l 1590 v. City of Wilmin ctou , Del. PERB, V.L.P. No. 93-06­
085 (1993). 
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)
the State . To the contr ary , the contractual grievance pro ced ure was mutua lly 

agreed to by the parti es during the give and take of the colle ctiv e bargai nin g 

process, the result of which is that the DCOA is bound by the procedure for 

which it bargained and to which it agreed . 

DEQSION 

Based upon the foregoin g, it is determined that pur suant to Ru le 5.6, 

Deci sion or Prob able Cause Determinati on, of	 the Rules and Regu lation s of the 

Publi c Employment Relation s Board , the pleadin gs fail to support a findi ng of 

probable cause to believ e that a violation of 19	 Del. e. Section 1307, as alleged, 

ha s occ urr ed. 

Accordin gly, the Charg e is di smissed . 

IT IS SO ORDERED . 

DATED: Aueys! 31. 1995	 Is! Charle s V. Lonr. I e. 
Executi ve Dir ector 
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