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Sf ATE OF DELAWARE 

PUBU C EMPL OYMENT RELA nO NS BOARD 

AMERICAN FEDERAn ON OF STATE, ) 
CO UNTY AND MUNICIPAL EMPLOYEES ) 
COUNCIL 8 1. LOCAL 2004 , ) 

) 
P etition er , ) 

) 
v . ) U ,L.P . No, 95 -07-14 8 

) 
STATEOFDELAWARE,DEPARTMENTOF )
 
SERVICES FOR CHILDREN, YOUTH )
 
AN D THEIR FAM ILIES, )
 

) 
Re spondent. ) 

Perry F. Gotdlust. Esq.• Heiman. Abu & Goldtust, f or AFSCME Local 2004 
Jeffr ey R. Nayda. Manager, Stale Labor Relations Se rvices, f or Department of 

Services of Children. Youth and Their Famili es 

- BACKGROUND 

Th e Petit ioner is an exc lusive barga ining repr esent ati ve within the 

mean ing of 19 De I.C . § 1302(i) , of the Public Employme nt Rela tions Act r Ac t" or 

"PERA"). The Respond ent is a publi c employer within the meanin g of Section 

1302(0) of the Act. 

On August 4 , 1994, the Respond ent announced the initiation of a 

workforce tran siti on at the Fer ri s Schoo l, a rehabilitation facilit y for youthful 

of fe nde rs. Th e pr ogr am in vol ved th e c reat ion of th irt y-ni ne (39) new 

posi t io ns e nt i t le d Tr eatm ent Spec ia l ists a nd va r io u s o the r sup po rt 

c lass !ficatio ns , Beca use no ad d iti on al positio ns we re autho rize d , th e 

Res pondent recl assi fied existi ng posi tio ns in orde r to cre ate the pr oper mix of 

ne w po sit ion s necessar y to sta ff the tr an siti on program . A sig nificant nu mbe r 

o f th e pos iuon s recl assi fied we re in the Yo uth Reh abili tat ion Co un se lo r n 

cl assif icati on ( "YRC II "). 
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In order to assi st employ ee s In the .YRC II classification to qua lify for I 

a dvan ce me nt to th e posit ion of T reatment S pe c ia li st , the R esp on dent 

e stablished a spec ia l ed uca tion program . Th e pro gram pr ovid e d the 

oppor tunit y for employees who possessed a mini mu m of fift y-fiv e (55) co llege 

c redits to pur sue co mpletion of the co lle ge deg ree requu ed of th e Treat me nt 

Spec ialist at a local college at no cos t to the employee. 

Qua lified empl oyees enro lling in the Pr ogr am we re requir ed to wor k 

o n e ither the A o r B shift . Thi s requi rem ent wa s inte nded to maximi ze th e 

se rvices provide d by the Tre atm ent Speci alis t s ince the C shift is th e night 

s hift dur ing whi ch time the resid ent s are , for th e most par t , confined to the ir 

rooms an d s leeping. I Employe es partic ip at in g in th e educa tio nal pr ogr am 

wer e recla ssif ied to the posit ion of YRC Ill, a new ly crea ted higher rat ed 

cl assi ficat ion . Th e few remainin g YRC II positio ns required on the ,A and B -
s hi fts we re fill ed by se niori ty. The e mp loyee s in the rem ainin g YRC II 

positi ons wer e transfe rred to the C shi ft and advise d that their position s wo uld 

be e liminated at the end of the year . If , by that time, they had not located 

othe r employ ment they were to be laid off. 

Th ea Scott and Joh n Hector were two (2) YRC II employee s who did 

not posse ss the minimum fi fty-five ( 55) college c re dits necessary to qualif y 

fo r the spec ia l ed uca tion program. In order to make he r positi on on the A 

shi ft av aila ble for the tran siti on package, E mplo yee Sc ott wa s tra nsferr ed to 

the C shift int o a YRC II position soo n to be vac ated by an ea rly d isa bili ty 

retirement . E mployee Hector was tran sferred fr om hi s positio n on the A shift 

as an acco mmodation under the Ameri cans with Disabi lity Act. 2 

I Shift hour s are : A shift - 8:0 0 a. m. to 4 :00 p.m.; B shi ft - 4 :00 p.m. to 12:00 a .m.; C shift 
- 12:00 a.m. to 8:00 a.m. 
2 Employee Hector's protest of his rea ssignmen t re mains resol ved and has no beari ng 
on th e deci si on re ached, herei n. 
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On or about March 1, 1995, Emp loyee s Scott and Hector fi led 

grievances alleging a vio lation of both the co llect ive bargain ing ag ree ment 

and th e State Merit Ru les claimi ng they were unfai rly deni ed the opportunit y 

to par tic ipate in the co llege degree program so lely for the rea son that they did 

not possess the minimu m fifty-fiv e (55) co llege cre dit hours. 

The gr ievance s were proces sed thr ough Step 4 in acco rd with Article 

7, G riev a nce Proce dur e, of the co llec tive ba rgaining agreement. The Step 4 

meeting was held on May 19. 1995. before Ralph W. Head. the designee of the 

Deputy Direc tor for Employe e Relation s. In hi s deci sio n issued on Ju ne 30 , 

1995. Mr. Head conclud ed that : 

In thi s matt er. the Grievant s. becau se they . lack the required 
cred its, are treated as a cla ss of emp loyee s sepa rate and apart 
from tho se who have the credit s and are ther efore be ing 
unfairl y deni ed the opportunity to take advantage of th e 
Educat ion program offered to others. -

DECISION 

Aft er carefu l review o f the ev ide nce in thi s matter . the Depar tme nt 

must grant the Gr ievants an equal opportu nit y to obta in degrees necessary for 

the Spec ia list posit ion . 

Alt hough the Head decisi on was not appea led by either pa rty, the 
State continued to deny Employee Sco tt and Emp loyee Hector the 
op port unity to part icipa te in the spec ia l educa tion program . On 
or abou t Jul y 10. 1995 , the Departme nt of Service s for Child ren. 
Youth and Thei r Familie s. the Stale agency invol ved in this 
matter . requested the Deput y Director for Empl oyee Relation s to 
cl arify and reconcile the Head deci sion with what it be lie ved to 
be a contra ry deci sion previously iss ued by the Deputy Dir ect or 
(" Bass ett " deci sion) . 

On Jul y 19. 1995. the Petiti oner filed thi s unf air lab or pra ctic e 

alleg ing that by its refusal to comply with the Head deci sion. the State vio lated 

19 DeLC , en. 40 ( 1994) (hereinafter "Act") Section 1307. Unfai r Labor Pra ctice s, 

(a)( I ) and (a)(5). Section 1307 provid es , in re levant par t: 
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(a)	 It is an unf air labor practice for a publi c employe r o r its
 
des ignated represent ative to do any of the following:
 

(l ) Interfere with. res train or coerce any employee in or 
becau se of the exercise of any right guara nteed und er thi s 
Chapt e r .J 

(5)	 Refu se to bar gain co llec tively in good faith with an 
e mployee rep res e n t a tiv e whi ch is th e exc l us ive 
represe ntative of employee s in an appropr iate unit . exce pt 
with respect to a disc retionary subjec t . 

A hear ing was held on August 16 and August 18. 1995. Simultaneo us 

br iefs were filed with the final brief filed on Septembe r 28. 1995. 

ISSUES 

UNION: 

Is sue 1#1: In the absence of an appeal, the State's fail ure to comply 

with the Head deci si on co ns titutes a unilat era l change in the negotiat ed 

grie vance procedur e, whic h is a mandatory subject of bargain ing . In SUp pO Tl -
of its posit ion. the Petitioner ci tes prior Pub lic Emp loyme nt Relati ons Board 

(" PERBR) decisio ns hold ing that fa ilure to abide by the negotiated gnevance 

procedure con stitutes a unil at eral change in the status quo of a mandator y 

subjec t of bargainin g and is, theref ore , a per se violat ion of Secti on 1307(a ){5), 

of the Act. 

Issue #2: If the Respondent objecte d to the Head deci sion , regardles s 

of the reason, its only reco urse was to appea l the deci sion to the Director of 

State Personnel and then to the Merit Employme nt Relation s Board C MERB), 

provided for 10 the grievan ce procedure. 

In the absence of an appea l, the Step 4 deci sion is final and bindin g 

upon the parti es as it perta ins to grieva nts Scott and Hector. 

3 The alleged violatio n of 1307{a){l) was dismissed at the co nclusion o f the heari ng 
by agree ment of the partie s. 
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Th e Petiti oner argue s thai Exec utive Ord er 12 which co nfer s upon 

the Deput y Di rect or the aut ho rity to assu re un iform empl oyer positi ons does 

not supe rsede the negotiated provisio ns of Article 7. 

Is sue #3: The ge neral educational assistance program avai lable to all 

employees is far more limite d than the spec ia l educa tion program and would 

not comply with the "equal opp ortunit y" mandat e of the Head deci sion . By 

continuing to deny the grieva nts the oppo rtu nity 10 part icipate in the special 

education program after the issuanc e of the Head deci sion on June 30. 1995. the 

Respondent has not complied with the Step 4 decision. 

Issue #4 : The Respond ent 's co ntinuing refu sal to co mply with the 

Head deci sion co nsti tutes a unilat er al change in the status quo of a mandatory 

subjec t of bargaini ng . i.e., the grieva nce pr ocedur e, wh ich is a per se 

violatio n of Sect ion 1307(a)(5), of the Act. 

SIAJE: 

I ssue # I : The developm ent and impleme ntat ion of the State Merit 

Rule s is a respon sibi lit y with in the ex cl usive jur isd icti on of the MERB 

ind ep endent from the co llective bargaining ob ligations set forth in the Pu blic 

Employment Relat io ns Act. Becaus e the on ly issue in the Scott / Hec tor 

griev ance s conside red at Step 4 involved alle ged vio lat ion (s) of the Merit 

Rul es. the Head deci sion is not cove red by the Publi c Employme nt Re lat ions 

Act. Any di spu te co ncerning the status of the matt er after the Head decision is 

subjec t to review only th rough ap pea l to the State Per sonne l Di rec to r an d 

ultim ately to the MERB . Consequent ly, there ca n be no violation of 1307(a)(5), 

of the Pub lic Employme nt Relat ions Act, as allege d. For th is reason , the PERB 

is without juri sd ict ion to decide the matte r. 
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Issue #2: Pursuant to Executive Order 12, the Deputy Director for ) 
Employee Rela t ions ha s the au tho rity to "provide po lic y direction " to 

department and agency managers and to perso nnel represe n tati ve s . 

Con sistent with this gra nt of aut hority, the Deputy Direc tor has authority to 

reso lve inconsistent position s, as is the case with the Bassett and Scott/ Hector 

deci sio ns . 

The Respond en t further argues that by rejecting the validi ty of the 

fifty -five (55) cr edit hour requi re men t as th e bas is for recla ssifying 

e mploy ees, the Head de ci sion is contrar y to Stat e law and . therefore, 

unenforceab le. In support of its positio n, the Re sponden t cites the FY '95 and 

FY '96 Budget Acts which expressly confer upon the Depar tme nt of Services 

for Chil dren, Youth and Their Families the authority to iden tify emp loyees , 
eligibl e to par ticipate in the special educa tion program . 

The Respond ent contends that if the Pet itioner di sagree s with the 

positi on of the State concerning the Step 4 de cision 10 the Scott /He ctor 

gri e vance s, its sole recour se is to appeal to the State Per sonn el Direc tor and 

then to the MERB, pur suant to Artic le 7 of the collectiv e bargai ning agreement 

and Sections 20.0000 and 21.0000, of the Merit Rules . 

Issue #3: The Respondent denies that it has failed to comp ly with the 

Head de ci sion. It maintain s that the bro ad remedial dire ctive contained, 

therein. i.e., to "grant the Grievant s an equal opportunity to obtain the degr ee 

nece ssary for the 'Speciali st positi on" can be complied with by the grievant 's 

appl yin g for accep tan ce int o the Depar tment 's Educati onal Leav e/Tuition 

Assistan ce Program . 

Issue #4: The ScotllHe ctor grieva nce s were, in fact , proc essed in 

accord with the procedure set for th in Articl e 7, of the coll ective bargaini ng 
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, . 
agree men t. Thi s fac t co upled with the autho rity of the Depu ty Directo r to 

resol ve co nflic ting pos itio ns with regard to Sta te poli cy, requir es a findi ng 

that the re has bee n no violation of 1307(a)(5), as allege d. 

OPINION 

Issue # I : Does th e Pubh c Emp loy me n t Re lat ion s Board ha ve 

jurisdi ction tQ resolve the issues raj sed by the petit ion? 

Des ignated rep resentatives of the public emp loye r and the ex clus ive 

bar gain ing representative are requ ired to co nfer and negotiat e in good fa ith 

with respect to "terms and conditions of employ ment." 19 Del. e , § 1302( d) 

"Te rms and co ndi tions of employ ment mean s matt er s co nce rn ing or re lated 10 

wages, sa laries. hOUfS. grieva nce procedur e and working con di tions: pro vided , 

however , that such te rm sha ll not includ e those matt er s determined by thi s 

Chap ter or othe r law of the State to be within the excl usive prerogati ve of the -
public employer." 29 De I.C. §1302{q). 

Co nsidered toge the r, Sec tio ns 1302(d) an d 1302(q) of the Publi c 

Emp loy me nt Rel ati on s Ac t (" PE RA") es tab lis h ma nd at or y su bjec ts of 

barga in ing . Inher ent in the term mandat ory subj ect of barga in ing is the 

proh ib itio n again st unilat era lly alter ing the status quo of a term and co nd itio n 

of employment. ADpoQlIinimink Ed. Assn. v, Ed , of Ed" V.L.P. 1-3-84-3-2A 

De LPE RB, ( 1984)4 

Th e ter m "g rieva nce proce dure" is exp ress ly inclu ded within the 

statuto ry defini tion of "terms and co nd it ions of e mploy ment." The re fo re, a 

unilat eral change in the nego tia ted grieva nce proce dure cons ti tutes a per se 

4 Prior PERB rul ings deci ded unde r the Publ ic Sc hoo l Employ ment Rel ati ons Ac t, 14 
D eI. C . Chapte r 40 (1982) and/o r the Pol ic e Of ficers and Fjr efiih ter s Empl oym ent 
Re la tio ns Act to those of the Publi c Emp loy ment Re lat ions Act , 19 DeI. C . Chapt er 13 
( 1994) , Local 1590 v, City of Wilm ington , Del.PERB, D.L.P . 89-05-037 (1989), 
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violation of Secti on 1307(a)(5), of the Act, regardles s of intent . Indian Riv er 

Ed, Assn, v, Bd , of Ed" V,L.P, 90-09-053, Del.PERB ( 199 1), WiJmin ~tQn 

Firefi ghters Assn, v, City of Wilmington, V,L.P, 93-06+085, Del.PERB (1994 ), 

Sub stan ce rather than form controls the determinati on of wheth er 

or not a parti cula r subjec t is a mandatory subjec t of bargainin g. Therefor e, 

the inclu sion of the pro cedure for proce ssin g complaint s alleging violations 

of the State Merit Rules in Article 7 of the collective bargainin g agreem ent 

does not mean that it nece ssaril y qualifie s as a mand at or y subject of 

bar gainin g . 

Th e issue rai sed by the appeal to Step 4 of the Scott/Hector 

grievan ce s was whether or not a violation of the State Merit Rules had 

occurred. It is the State' s failure to comply with the Step 4 decision which the 

Petition er contends constitutes a unilat eral change in a mandat ory subject of 

bargainin g, Th e critica l question which must be answ ered in resolvin g the 

j u ris d ic ti on issu e I S, ther ef or e , whe the r the procedu re for pro ce ssin g 

complaints alleg ing a violation of the State Merit Rule s is a mandat ory subj ect 

of barg ainin g withi n the meanin g of Se ction 1302(q ) , of the Publi c 

Employment Relation s Act. 

Section 20.02 10 of the Merit Rule s pro vides, in relev ant part: 

20 ,02 10 An emuloyee who is in a barga inin g unit covered 
by a co llec tive bar ~aining agreement shall pr ocess any 
grievance thr ou gh the ~ne vance pro cedure outlin ed in 
the c o llec tive bar uinjng a gr eem ent. However, if the 
subjec t of the grievance is non -negotiabl e pur suant to 29 
D eL C , §5938, it shall be proce ssed in accordan ce with 
20.000 0' and 21,0000, (emphasis added) 

Article 7 of the collec tive bargaining agre emen t es tablishes two (2) 

di stin ct , alth ou gh In part s imilar, pr ocedur es for proce ssin g g rrevance s , 

Gri e vances alleg ing vio latio ns of the co llec tive bar gain ing ag ree ment a re 

1226
 



,·.
 
processed thro ugh a four (4) step pr ocedu re. If unr esol ved , th ey may be 

appeal ed to binding arbitration. Co mplai nts alleging vio latio ns of the Merit 

Ru le s a re si mila rly pr oce ssed thr ou gh th e same four (4) ste ps of th e 

proce dure . Howev er , if unresolved , they are ap pea lab le to the State Per sonn el 

Directo r and then to MERB. as prov ided for in Section 20.034 of the Merit Rules. 

The authority to es tab lish, ado pt and amend the State Merit Rules is a 

res ponsibility con ferred exclusive ly upon the MERB. 29 Del. e , §59 14. Section 

5914 a lso prov ides th at a St ate Meri t Ru le becomes la w when prop erl y 

es tab lished. adopted or amende d. Pur su ant to thi s sta tutory grant of autho rity, 

the MERB adopted State Meri t Rule 20.02 10 which prov ides that for employees 

cove red by a co llec tive ba rgaining ag ree ment all eged vio la tions of the State 

Me rit Rules sha ll be processed und er the nego tiate d grieva nce pro cedure , 

exce pt for those subjec ts specifica lly reserved unde r 29 DeL C , §5928(c ), -
The meaning of Sectio n 20,02 10 is clear and unambiguous on its face 

and can no t reaso nab ly be co nstrue d as tra ns for ming the ru le-m a kin g 

autho rity confe rred upon the MERB by 29 Del.e. §59 14 into a mandatory subject 

of bargainin g under Sec tion 1302(d) , of the Public Emp loyment Rel ati ons Act. 

If , wit hin its statuto ry authority, the MERB chose to amend the Sta te Merit 

Rule s by de leting Rule 20. 02 10, all complaints allegi ng a vio lation of the Merit 

Ru les wou ld then be processed 10 accorda nce with the procedu res set forth in 

Rules 20.0000 and 21.0000, therein. 

Simply put. the Respond ent is not requir ed to barga in a proce dure 

for processin g compla ints alleging a violatio n of the Stale Merit Rul es . 

Co ns eq uen tly, the a lleged failur e of the Respond ent to comp ly wi th the 

proce d ure ado pted by the MERB III Rule 20,0210 for processing allega tions of 

Meri t Ru le vio lat ions does not invo lve a ma nda to ry subje ct of barga ining. 
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\Whil e an a llege d uni later al change in a non -man dator y subjec t of bargaining 

in clud ed within the co llec t ive bar gainin g agree me nt is a pr op er subjec t for 

the grieva nce pr oce dure , it is not a brea ch of the du ty to bar gain in good faith . 

Th e PER B has no autho ri ty to resolv e di sput es invo lv ing th e 

inter pr etati on or appli cat ion of e ithe r th e co llec t ive barga ining agr eement or 

the Merit Rul es . Suc h issu es are ult imately within th e excl us ive authorit y of 

an a rbitra to r or the MERB. respect ivel y. 

For th is reason, the PERB is without j urisd ict ion to resolve the issues' 

rai sed by th e peti tion. It is. th ere fore. unn ecessar y to co ns ider the remainin g 

issue s rai sed by the complaint. 

DECISION 

The co nduc t allege d in th e Com pla int does not invol ve a mandator y 

subj ect of bar gainin g . Th eref or e , ther e can be no violati on of Secti on 

130 7(a)(5), of the Publi c Employ me nt Relati on s Act, as a lleg ed. Becau se the 

PE RB has no au thori ty to rul e on a llege d viol at ions of the Merit Rul es, the 

Co mp la int is d ismissed for lack of juri sdi ct ion . 

IT IS SO ORDERED . 

/ sIC ha rles D, Lon g. Jr. Is/ Deborah L. Murra y-Sheppard 
Exe cuti ve Dir ec tor Prin cipal Assi stant 

Dated: Oc tobe r 20. 1995 
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