
STATE OF DElAWARE
 

PUBLIC EMPLOYMENT RELAnONS BOARD
 

IN RE: BAIT ALlON CHIEFS OF THE 
Repr e sent ati on Pet iti on 

CITY OF WILMINGTON No, 95-06-14 2 

FIRE DEPARTMENT [Int ern al Affai rs Offic er ] 

Th e Wilmin gt on Fir e Dep artm en t Fir efi ght er s Assoc ia tio n, IAFF , 

(" WFFA ") is an emp loyee organizatio n within the meanin g of Secti on 1602 (f) 

of th e Poli ce Offi cer s' and Fir efi ght er s' Employ ment Rel ati on s Act. J9 De l. C , 

Chapt er 16 (" Act"). 

Th e C ity of Wilmin gton (" C ity" ) is a public em pl oyer within th e 

meanin g of Secti on 1602(1), of the Act. 

On Ju ne 19, 1995 , a repr esentati on petiti on was filed with th e Pu bli c 

Emp loy me nt Rel ation s Board (" PERS" or "Board" ) see ki ng to mod ify the 

existin g bar gainin g unit of Fire Dep artm ent pers onn el repr ese nt ed by th e 

WFF A to in clud e th e cla ssifi cation of Batt ali on Chie f. The pe tit ion wa s 

supported by a suffic ient sho wing of inte rest as requir ed by Section 1610 (a), of 

the Ac t. The Cit y oppose d the pet ition for the reason that the Battalion Chi efs 

are in appr opri ate for inclu sion in the same bar gainin g unit with subordinate 

p er s onn el. 

A hearin g was held on Augu st 15, 1995, to deter mine whether or not the 

cl assificati on of Batt alion Chi ef wa s appropriate for inclu sion in the exi stin g 

ba rgain ing unit. In a dec is ion issued on Nove mber 22, 1995 , the hearing 

off icer det ermi ned th e class ifica tio n of Batt ali on Chief to be ap propriate for 

incl usio n in th e WFFA bar gainin g unit. A repr esentation el ection wa s 
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scheduled for December 28, 1995. for the purpos e of determ ini ng by a majority ) 
vote of the Battali on Chief s whether or not they desired to become part of the 

bar gainin g unit repre sented by the WFFA . 

On Decemb er 4, 1995. the City reque sted that the decisi on of the hear ing 

officer be held in abeyan ce pending a determinati on of whether the posit ion 

of Int ern al Aff air s Office r should he excluded from the ba rgainin g unit.! By 

lett er dat ed Decemb er 6, 1995, the Executi ve Dire ctor of the PERB dire cted that 

the election be held as scheduled with the under standi ng that the status of the 

Internal Affair s Offi cer would be resolved after the el ecti on, if nece ssar y, and 

the parti es wer e aff or ded the oppor tunity to sub mit writt en argum ent In 

suppo rt of their respecti ve positions .S 

Fo ll ow ing th e e lec t io n, in whi ch th e B at tali on C hie fs vo te d 

unanim ously to j oin the existing bar gainin g unit , the parti es were prov ided ­
the opp ortunity to submi t writte n argum ent. The City 's initial submiss ion 

da ted Febru ary 16, 1996, not onl y addresse d the status of the Internal Affa irs 

Officer but al so requ ested to divide the bar gaining unit into two (2) separate 

unit s , one compri sed of fir efi ghter s, Li eut enant s and Captain s and the other 

I The cla ssifi cati on of Battali on Chief- Support Ser vice s, is re spon sib le for th e 
intern al a ff airs fun cti on s . Overall , the Batt ali on C hief -Support Servi ce s is 
re spon sibl e for "the manage ment o f th e admini strative function s of the fire 
depar tment which includ es the Data and the Statistics Unit, payr oll , recru itm ent and 
hirin g, bud get and pur cha sin g, and the Internal Affair s' Unit. " (Wilmington Fire 
Departm ent Rule s and Re gulat ion s , Per sonn el Pro cedure s, Battalion Chief-Suppor t 
Ser vice s, para . 2) For the purp ose of thi s decis ion, the term s "Intern al Affair s 
Offi cer " and "Batt alion Chief-Support Ser vice s" are used inter cha ngeab ly. 

2Th e Batta lion Chief -Support Servic es was permitt ed to participat e in the election by 
voting a challenged ballot. Becau se the unchalleng ed ballot s unanimously fa vored 
j oinin g the WPFA bargainin g unit , it was not necessary to con sider the challenged 
ballot of the Batta lion Chief- Suppor t Serv ices. 
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unit comprised of the Battalion Chief s. The respons ive submiss ion fro m the 

WFFA was received on February 28, 1995. 

1. Is the cla ssi ficati on of Battalio n Chief appropriat e for inclus ion in 

the ex isting bargaining unit repre sente d by the IAFF ? 

2. ' Is the po siti on of Intern al Affairs Offi cer inappr opriat e, within the 

meaning of Sec tion 16 10(d), of the Act , for inclu sion in the bar gai nin g unit 

rep resen ted by the WFF A becau se of the respon sibility for : 

(a ) administe ri ng the 
and access to the 

dru g and alc ohol 
test result s and/or ; 

testin g poli cy 

( b) parti cip ating 
di scip lin ary 

in the admini stration 
proce ss? 

of the 

POSITIONS OF THE PARTIES 

Issue No. I: k..i.U.: The City obj ects to the inclu sion of the Batta lion 

Chief s III the existing unit for the rea son that the decision of Nove mber 22, 

1995, did not properly cons ider the effe ct of overfra gmentat ion of barga ini ng 

unit s on the e ffic ient admini strati on of government, as requir ed by the Act. 

For th is rea son , the City requ est s that the PERB now con sid er the Ci ty' s 

ar gument and divide th e exi stin g uni t into the two (2 ) separate unit s of 

Battalion Chie fs and firefi gh ter s. Lie utenant s and Cap tain s. 

WFFA : The WFFA maintain s that in the absence of a timely appeal by 

the City pur suant to PERB Rule 7.4, the decision of November 22, 1995, is final 

and bin din g as to the appropriateness of the Battali on Chief cla ssificatio n( s) 

for inclu sion in the exi stin g bar gaining unit and not subj ect to furt her revie w 

in thi s pro ceeding . 
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Issue No, 2:.c..ill. : The City maintains that the inclu sion of the posit ion 
J 

of Internal Affa irs Office r In the bargaining unit is inappr opri at e becau se the 

responsibil ities of the positio n include: (I) servin g as the prosecuting off icer 

in all tria l and appeal boa rds reviewing cha rges agai nst fi re fighte rs and othe r 

offi cers ; and (2) admin istering the drug and alcohol po licy resultin g in access 

to what it term s "hig hly sensitive and personal in formati on " abo ut eac h 

memb er of the F ire Depart ment; inclu ding the Ch ief , in the form of test 

re sult s. 

WFFA: The \VPFA argues that the decision of Nove mber 22, 1995, also 

re sol ved the status o f the Interna l Affa i rs Officer in sofa r as its 

appr opriate ness for inclusion in the existing bargain ing uni t. 

Altern atively, the \VFFA furth er argues tha t, unlike 19 De l.C . Chapter 

13, the Publi c Empl oyment Relations Act , there is no "confide nt ial " excl usion 

under 19 DeI. C. Chapter 16, the Poli ce Offic ers' and Firefieh ter s' Emp loyment 

Rela tion s Act. Furthermo re, since the respo nsibilit ies of the In tern a l Affa irs 

Office r do not invo lve or impac t upon the co llect ive barga ining process it 

cannot be exclu ded on the basis tha t it is a confidential position even if such 

an excep tion were consid ered app ropr iate. 

The WFFA contends that the invo lveme nt of the Intern al Affa irs Office r 

in volvin g the administ ration of discipline is es sent ially mini ster ial. It 

main tains that mere knowledge o f or access to the tes t result s doe s not 

constitute a confli ct of int erest or an otherw ise valid reason for excl uding the 

position from the bargai ning unit. 
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OPINION
 

Issue NO. 1: A Noti ce of Public Hearin g conce rn ing the represent ation 

hearing held on August 15, 1995. was posted on Ju ly 13, 1995, pursuant to 19 

D el. e ., Freedom of Inform at ion Act, Section IOO04(e)(I ). The Notice provides, In 

rel evant part : 

Th e primar y purpo se of thi s hearing will be (0 receiv e 
ev idence concern ing whe ther th e Battalion Chie fs ar e 
ap p ropr ia te for in cl usi on wi thin th e bar gain in g unit 
cur re nt ly rep re sen te d by th e W ilming to n Fi refi gh ter s 
Association, Local 1590, IAFF. 

Dur ing the heari ng, the pan ies we re affo rded amp le opportunity to 

present test imony and doc umentary ev iden ce concerning the iss ue o f whether 

or not the Batt ali on Chiefs are appropria te for inclu sion in the existing unit. 

Wr itten arguments were filed follow ing the hearin g. At the tim e the dec ision 

was issued the parti es we re adv ised, In wr iting, of their righ t o f appe al 

pur suant to Section 7.4 , o f the Board 's Rul es and Regulat ions. No appeal wa s 

taken by the City from the de termination that the clas sif ica t ion of Batt alio n 

Chief is appr opri ate for inclu sion in the ex isting unit. 

In the absen ce of a va lid appea l, the appro pria teness of the Battali on 

Chief c lassif ication to be a part of the existing bargaini ng uni t ha s bee n 

fi nally reso lved and is not subje ct to review or reconsid erat ion , exce pt as 

provided for in Rule 3.4(8) of the Board's rules and regulations. 

Is sue No, 2: Unlike 19 DeL e , Ch. 13, The Publi c Emp loy ment Rel at ion s 

Akl. Section 1302(e) and 14 D e L C , Ch. 40 , The Pub lic Schoo l Employ ment 

Rel ati ons Act . Sect ion 4002(f), the statute governi ng thi s d ispute does not 

excl ude confidentia l employees from cove rage under the Act. The abse nce of a 
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"con fiden tia l" exclusio n, howe ver , is inconsequen tial since the Ci ty does not ) 
raise a que stio n of elig ibi lit y based upon confide ntia l stat us. Esse ntially, the 

City argues that access of the Internal Affair s Off ice r to the alco hol and drug 

te sting result s and his or her prosecutoria l role In the d isciplinary process 

render s the position inappr opriat e for inclu sion in the WFFA barga ining uni t. 

A primary conside ration in the November 22, 1995, deci sion invo lved 

the relati ve dutie s , skills and wor king condition s of the cla ssif icat ion of 

Battali on Chie f with the other cla ssifi cati ons In the ba rgai ni ng unit. At no 

time prio r to or du ring the hearin g or in the post-hearin g briefs, was the 

cl assificat ion of Battali on Chi ef -Supp ort Servi ce s dist ingu ished fr om ot he r 

Battali on Chi efs or reli ed upon as a basis for excludin g the forme r from the 

exi stin g bargainin g unit. Throughout the processing of thi s matter refe re nce 

has alway s been to the Internal Affair s Offic er rather than to a Batta lion Chi ef 

whose res po nsibili ties includ e inte rnal affai rs. 

For thi s rea son , the po sit ion of WFFA that the issu e of the 

approp riatene ss of the Internal Affa irs Office r was reso lved by the 

determinati on as to the app rop riatene ss of the Battalion Chiefs is not without 

meri t. Howe ver , the part ies were advised by the Executi ve Director in writing 

pr ior to the el ection that pur sua nt to the Ci ty 's request the is sue o f the 

Interna l Affair s Officer would be resolved aft er the elec tio n if the res ult so 

requi red. No objection wa s raised by the WFFA . For thi s reason , the 

Associat ion 's positi on concerning the finality of the decision of Novembe r 22 , 

1995, as it impac ts upon the position of Internal Affai rs Officer , is rejec ted . 

Th e City'S reliance upon the dru g and alcoho J testi ng po licy is 

misplaced . The policy was negotiated by the parties and is set fort h in Article 
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27 , of the co llec tive bargainin g agre ement. The poli cy auth ori ze s thre e (3) 

ty pes of testi ng : (I ) routin e annual testin g ; (2) rand om testin g ; and (3) 

rea sona ble suspicio n testin g. Annual te stin g is schedu led as a part of the 

annual physical exa minat ion. The se lection of personnel for rand om te sting is 

co ntroll ed by the Personnel Departm ent. Reasonable suspicio n te stin g result s 

fr om spec ific observ ab le beha vior for whi ch all fir efi ght er s, regardl ess of 

rank, are encou raged to be aler t. Article 27.8. The select ion of employees to be 

tested is , therefore, not within the control of the Intern al Affairs Offi cer. 

S im ila rly, di sciplin e resultin g from a vio la tio n o f the Polic y is 

contractua l and is to be assesse d accor ding to the procedu res set forth in the 

co llec tive bargainin g agreement. Artic le 27 . II . 

Alt hough the conf ident ia lity of the test result s is a valid concern, the 

- Intern al Affa irs Officer is not the only person permitt ed access to the resu lts. 

Articl e 27.3(c) provides that tes t results "... will be shared only with those few 

indiv iduals havin g authori zation from the F ire Chief." It is unr ea sonabl e to 

conclude that . excep t for instances involving the Chief and the Deputy Chiefs, 

positi ve test result s would not be shared with one (I ) or more off icers within 

th e dir ect chain of comma nd of the indi vidual involved. Since all of the 

of ficer s of the Fire Departm ent below the rank of Depu ty Chi ef are includ ed 

within the bar gainin g unit , access to the test result s is not a valid rea son for 

exc ludi ng the Batta lio n Chief-S uppo rt Services. 

If the confiden ti ality o f test result s is breached , the Int ernal Affair s 

Offi cer is subject to appro pria te co rrec tive ac tion the sa me as any o the r 

officer who di vulges se nsit ive and/o r personal inf ormat ion to which he or she 

is privy on a confidential basis . Article 27 .3(c) . 
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I 
As se t forth in the Per sonn el Procedu res secti on of the Department 's 

Rules and Regulat ions, participation by the Batt alion Chie f-Support Ser vice s 

in	 th e di sciplina ry proce ss, incl udes: 

( I)	 . .in vest igat e all official co mplaints lodged ag ains t 
the Fi re Departm ent or an y memb er and take the 
necessary act ion. (para . 10) 

(2)	 .inves tiga te allege d vio lations of the Ru les and 
Regul ati on s, Orders and poli ci es for which charges 
have bee n fil ed against any fire dep ar tment memb er. 
(para. 11) 

(3)	 be the prosecutin g officer for an officia l Tri al Board 
and maintain an accur ate and up -to-date record of all 
valida te d charges fil ed aga inst eac h memb er . (par a. 
12) 

As	 speci fic ex amples of the involvemen t of the In terna l Affairs Officer 

in	 the di sciplin ary process, the City cites the fo llowing Departmental Rul es : 

1.	 Pr ovide an accuse d me mbe r wi th a wr itte n cha rge 
state men t, and rece ive a memb er 's writt en answe r, 
thereto in a sea led, co nfide ntia l enve lope (Rules 4:0 8 
and 9:05); 

2.	 Recei ve the decision of a member und er char ge as 10 
atto rney repre sentati on (Rul e 4 :14 ); 

3.	 Valid ate or di smi ss a charge again st an accu sed member 
holding the rank of Captain or below (Rul e 6:05); 

4 .	 Establish an off icial tri al boa rd hearin g (Rule 9 :01) ; 

5 .	 Keep file s and/o r record s of all official trial hearin gs 
(Rul e 9 :07); 

6.	 Prosecu te or appo int a pro se cu tin g offi cer for all 
of ficia l tri al board hearin gs (Rule 9:07); 

7.	 Decide if pros ec uto ria l appea l fr om an offic ia l trial 
board deci sion is app rop riate (Rule 10: 04) ; 

8.	 Recei ve the decision of a guilty member as to an app eal 
(Rule 10:08); and 

9.	 Prosec ute all o ff ic ia l app eal pan el hearin gs (Ru le 
10 :07) . 
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i 
Othe r th an valid atin g charges and prosec uting cha rges befor e tr ia l 

board s , whi ch req ui re in di vidu al con si de ra tion. th e invo lve ment by th e 

Battali on Chief-Suppor t Service s in the dis ciplinary proces s arc me re ly 

ad mi ni stra tiv e in nature . 

Section 7:0 1 of the Ru les and Regulatio ns authorizes a Supe rior Office r 

to offer S ummary Punis hment not to exceed the degree of pun ishme nt se t 

forth in ' Appendix A of the Rules. A memb er of the Fire Depa rtment who 

accept s an of fer of summary pun ishment is deemed to have : (I) ad mitted his 

or her guilt ; (2) waive d his or her rig ht to a for mal hea rin g; and (3) accepted 

the penalt y . (Rule 7:02) 

Summary discipline may o nly be off ere d after the ch arge has been 

valid ated . The term "validated charge " refer s to a charge which has be en 

revie wed an d foun d to have be en preferred co rrect ly and supporte d by 

subs tance and /or comp et ent evidenc e. (Rule 6;04 ) 

For charge s invol vin g a pena lty of less th an di scha rge and whe re 

summary puni shment is offered. the Chief of Fir e or his repre sen tative , th e 

Division Com ma nder or his represen ta tive or the on-duty Ba tta lion Ch ief may 

va lidate the charg ers ) . depe ndi ng upon th e assignment of the emp loyee 

against wh om the char ge is brou ght. An offer of sum mar y discipline is 

subje ct to rev iew and app rova l. (Rule 6:05) 

In cas es whe re summary di sciplin e is not offe red or no t approved and 

the ran k of the emp loyee cha rged is Capta in or below , it is the responsibili ty 

of the In terna l Affai rs Officer to validate the charge( s) . (Rule 6:05 ) 

Th e record clearly estab lishes th at the respo nsib ility of th e Batta lio n 

Chief -S uppo rt Servi ces to vali date charg e s agai nst me mb ers of the Fi re 
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Depar tm ent is not unlike that of othe r office rs, most of wh om who are 

membe rs of the bargainin g unit . 

The Battal ion Ch ief responsibl e for Intern al Affai rs is also responsibl e 

for prosecut ing charges be fore a tria l or appeal board or for ap poi nting the 

ind ividual to serve as the prosecutor . The co mpos ition of tria l boards wa s 

address ed In the deci s ion of November 22, 1995, in which the hea ring officer 

co nc lud ed: 

Under full disc ip linary procedu res, off ice rs of the F ire 
Depar tmen t are selected to serve on a thr ee (3) mem ber 
Trial Board . Alt hough the st ated preferen ce o f th e 
current adminis tration is to appoi nt a Battali on Chie f to 
head any give n Trial Board , it is not mandated by the 
Depart ment 's Ru les and Regulations. The othe r two (2) 
mem ber s of the panel are Lieutenant s andlor Cap ta ins. 
Testim ony es tab lished that Lieu tenant s and Cap tai ns have 
served as Trial Board Presidents in the past. 

The three (3) member trial board has authori ty to act "in the capaci ty of jud ge 

and ju ry" (Ru le 9:13). If the Tr ial Board finds the charged employee guilty of 

the charge it shall set the appropriate penalty (Rule 9:28). 

Co nsidering the role and deci sion- mak ing authority o f a tr ial boa rd , 

par tici patio n by the Int e rnal Af fa irs Offi cer as pro se cutor warra nts no 

gre ate r we ight In assess m g suitabili ty for inclu sion in t he ex is ti ng 

bar gain ing unit than does the pa rti cip ati on by Batt alion Chie fs, Captains 

andlor Lieutenants who co mpr ise the tria l board s and are all included in the 

ba rga ining uni t. 

Th e PERB has authorit y under the Act only to excl ude pe rso ns from a 

ba rga ining unit for reason that th ey are ina ppropria te based upon the 

cons ide rations set forth in Sec tion l6 10(d), of the Ac t. In the Ci ty of 

Wilmi ngton there is a sing le bargaini ng unit of em ployees o f the Fire 

1396
 



Depa rtment. To ex clu de one (1) po sition from the existing uni t would 

eff ectiv e ly den y the incumbent ac ces s to th e ri ght s and pr ivi le ges 

guaranteed by the Act. Exc ept for the most compe lling rca so n(s), elig ib le 

emplo yees should not be denied acce ss to the right s and protectio ns to which 

they are oth erw ise entitled. 

DECISION 

Issue NO.1 : In the absence of a timely appeal pursuant to Rule 7.4, the 

deci sion of Nove mber 22, 1995, resolved the issue of the appropriat ene ss of the 

Batt alion Chief cla ssifi cation for inclu sion in th e c urrent bar gai nin g unit 

repres ented by the WFFA . 

Issue NQ, 2: For the reasons di scussed , the position of Int erna l Affair s 

Offic er is not inappr opriat e, within the mea nin g of Sect ion 16 10(d ) . of the 

Act , for inclu sion in the current bargainin g unit represented by the WFFA 

be cau se of hi s or her resp on sibility for the admini stra tion of th e 

Department' s drug and alcoh ol testi ng policy and acce ss to the te st result s 

and/or participatio n in the disciplinar y pro cess. 

Is/Charles D. Long. Jr. /sI D ebQrah L Murra y -Sh eJ2l?ard 
CHARLES D. LONG, JR. DEBORAH L. MURRAY -SHEPPARD 
Executive Dir ector Pr incipa l Assistant 
Del. Public Employment Re lation s Bd . Del. Publi c Employment Relati ons Bd. 

DATED: April 2. 1996 
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