
STATE OF DELAWARE
 

PUBLIC EMPLOYMENT RELATIONS BOARD
 

IN RE: DEPARTMENTOFHEALTHAND Reque st for Revi ew 
SOCIALSERVICES. STOCKLEYCENTER Rep . No. 95·06·14 5A 
HABILITATI ON SUPERVISO RS 

At a public meetin g on May 28 , J996, the Public Employment Relations 

Board ("Boa rd") conside red the Moti on mad e by the Sta te O ffice of Lab or 

Re lat ions . on beh alf of the Dep artm ent o f Health and Social Services ("State ") 
, -/ 

to reconsid er or revi ew the Hearin g Offi cer's deci sion and bar gaini ng un it 

determinati on In th is matter. Present at thi s meet ing were Jerr y M. CUller 

(Manager o f the State Office of Labor Relati ons), rep resentin g the State and 

Perry F . Go ld lust , Esqui re (Hei ma n, Aber & GoJdlust ), repre se nting the 

Am eri can Fed eration of Sta te , Co unty and Munic ipal Employee s , AFL-C IO 

("AFSC ME" ). Sitt ing for the Board were Acting Chai rman Henr y E. Kressma n 

and Me mber John D. Danie llo . 

In summation, the He arin g Office r ruled : 1) Habili tati on Supe rv iso rs 

were not sup erv isors withi n the meanin g of § 1302 of the Act, t 302(m) of the 

Pub lic Emp loyment Re lat ions Ac t ( 19 De I.C . Ch. 13) ; and 2) based upon thei r 

re spo nsi b i li ti e s , du tie s a nd s ki lls, t he Habi l itati on Supervi sor s a re 

inappr opria te for incl usion in the sa me ba rgain ing unit as the nu rses . The 

Heari ng Offi cer ce rtified as appr opr ia te a sing le class ification barga ining un it 

of Habilitati on Supe rviso rs . 
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The State raised three basic issue s in its Motion for Review . It asserted : 

1) the Hearin g Offi cer fail ed to consid er the effect of overfragmentatio n; 2) 

the Habilitati on Sup ervi sor cl assifi cati on is appropriate for inclu sion in the 

e xisting bargainin g unit of othe r non -prof essional employ ees repr esented by 

th e Lab or er 's Uni on ; and 3) pre cedential decision s by the Governor 's Coun cil 

preclud e th e ce rtific ation of a sing le classificati on unit. The State reque sted 

perrm ssron to submit writt en ar gument suppo rt ing th e issue s rai sed in th e 

ap p e a l. 

AFSCME submitted the fo llowing response to the Sta te's Moti on : 1) 

ove rfrag rnentat ion was addr essed in the deci sion; 2) no repr esen tat ion petition 

was filed on behalf of the Laborer 's Union ; and 3) thai pri or deci sion s by the 

Governor 's Co uncil are not bindin g upon the Board. 

In the abs enc e o f ex tre me circ u ms tanc es, standa rd pr ocedur e and 

practi ce dic tate that once a record cl oses , it is compl ete. Appeal s rai se issues 

all egin g that the Hearin g Officer incorre ctly ruled on an argument ra ised by a 

party . In thi s parti cular case, the Stat e did not rai se eith er the issue of 

overfr agmentati on or the pr eced ential deci sion s of the Go vern or 's Counc il 

pri or to the appeal. To permit a party to intr oduce a new argum ent for the 

fi rst tim e on app eal onl y enco urages the unsucc essful part y to att empt to 

rever se or modif y an aw ard by intr odu cing a new argumen t, aft er st udy ing 

the reasons for a decision . To permit these argument s to be heard initially on 

appeal is not only unfair to the prevailin g party but also lead s to unn ec essar y 

reliti gation of cases and dela ys the sett lement of issues. 

Therefore, by a 2 ~O vote , the Board de nie s th e State' s Motion for 

Recon sider ation and Reque st for Revi ew of the Hearin g Offi cer 's deci sion in 

this matt er . Th e bar gainin g unit det erm ination stands and the Exe cutiv e 
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Director shall proceed to sch edule and conduct the election to determin e if and 

by whom Habi litation Superviso rs employed at the Sto ckley Center desire to be 

rep resented for purp oses of collec tive bargain ing . 

IT IS SO ORDERED. 

/slHe nrv E, Kressmal! 
Henry E. Kressman 
Act ing Cha ir man 

Is/John D, Dan iello 
John D. Daniello 
M emb e r 
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