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•. 

Pending before this Court is an appeal, brought pursuant to 19 Del. k 

§ 1309, from an orde r by the Public Employment Relations Boa rd (the 

"PERB "). The PERB order d ismissed, for lack of ju risdic tion, a co mplaint 

by the Appellant, American Fed eration of State, County and Muni cipal 

Employees , Council 81, Local 2004 (the "Union"), against the Appell ee, 

State of Delaware, Department of Services for Children, Youth and Th eir 

Fa milies, (the "Departm ent" ) . For the reasons stated below, that ruling will 

be affirmed. 

1. FACTS 

In August 1994 , the Depar tment announced a workforce transition at 

the Fer ris School, a juveni le rehab ilitation facility, in which 39 new positions, 

designated as "Treatm ent Speci alists," were created. To crea te these new 

positions, the Department recl assified certain existing positions, includin g 

those that were classified as Youth Rehabilitation Counselor IT ("YRC II") . 

To enable YRC Il employees to qualify for the Tr eatment Specialist position s, 

the Department instituted a specia l educational program (the "education 

prog ram "). Under that prog ram, YRC Il employees having 55 or mor e 

college credits would be entitled to complete their college education, at 

Department expense, to satisfy the college degree requir ement for the 

Tr eatment Specialist position . YRC 11 Counselors who qualified for the 
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education program would work the less demanding night shift, and were 

reclassified as Youth Rehabilitation Counselor III ("YRC III"). 

A major problem was that many YRC II counselo rs did not qualify for 

the education pro gram becaus e they lacked the required 55 college credits. 

The most senior YRC II counselors who did not qua lify were required to 

work the two day shifts at the Ferri s School; the junior YRC II counselors 

who did not qualify were relegated to the night shift, and were informed that 

they would be laid off by the end of the year. 

On November 22, 1994 , several YRC II employees filed a gr ievance 

claiming that they were entitled to retain their positions until they had secured 

the necessary college cred its to qualify for the education program and become 

Treatment Specialists. That grievan ce was denied on March 29, 1995 by the 

Deputy Director of Labor Relations, and was not appealed . The Departme nt 

regarded that deci sion (the "Bassett decisi on") as a definitive ruling that 

employees who did not meet the college credit requirement were not entitled 

to the educat ion pro gram benefits or , as a consequence, to the Treatm ent 

Specialist positions. 

Among the YRC II counselor s who wanted to become Treatment 

Specialists but did not have the required 55 hours of cqJlegl' .?redi!.were Thea 
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Scott and John Hector. On March 1, 1995, Scott and Hector filed grievances 

in which they claimed that by establishing the 55 college credit requir ement 

for the Tr eatment Specialist pos itions, the Department violated the State Merit 

Rules and its collective bargaioing agreement with the Union. The Scott and 

Hector grievan ces were filed after the Department had begun to implement 

the reclas sification plan and to layoff non-qualifying employees . 

The parties pur sued their grievan ce through "Step 4" of the grievance 

process, as outlined in Articl e 7 of the Collective Bargaining Agreement (the 

"CBA "). Grievances ari sing out of violations of the CBA and the Merit 

Rules System are processed through the CBA' s grievance pr ocedure , 

including a "Step 4" hearin g. The Deputy Director of Labor Relations, or 

his or her designee, presides over and decides a Step 4 hearing. In thi s case 

Mr. Ralph Head, the Deputy Director's designee, presided over Scott and 

Hector's Step 4 hearing on May 19, 1995. 

On June 30, 1995, Mr. Head issued his decision (the "Head deci sion"), 

concluding that (i) althou gh the Departm ent had the legal authority to 

recl assify the positions, the recla ssification did not change any of the 

posi tion's job duties; (ii) the Department 's determinati on of those persons 

eligible for the education program , based on the number. of college credit 
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hours the individual had already obtained, unfairly denied the grieva nts, as 

a separate class, the opportunity to benefit from the education prog ram; and 

(iii) the Departm ent was required to grant Scott and Hector an opportunity to 

participate in the education program. 

The Head decision, which did not addr ess the ear lier Bassett decision, 

was consistent with Bassett insofar as it f~und that tbe Department was 

entitled to reclassify the YRCII po sitions . However, Head was inconsistent 

with Bassett insofar as it rejected Bas sett' s ruling that the grievants we re not 

entitled to parti cipate in the education pro gram . 

The Department did not take any steps to implement the Head decision. 

- On July 19, 1995, the Union, as the exclusive bargaining represe ntative for 

the YRC employees, filed an unfair labor practice charge with the PERB, 

claiming that by failing to implemen t the Head decision, the Departme nt had 

violated 19 Del. C . §§ 1307(a)(1) and 1307(a)(5) as to Scott and Hector .' 

More specifically, the Union claimed that the Department had unilate rally 

changed a mandatory bargaining term which, the Union contended, was a Iler 

:;s; breach of the duty to bargain in good faith and, accordingly, reviewab le 

by the PERB. 

, ":. 

iThe allegedviolationof 19 ~ k § 1307(a)(l) was dismissedbyagreementof the 
parties, leaving only the claim under §1307(a)(5). . 
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After conducting a hea ring both on the questions of ju risdiction and the 

merits of the complaint, the Executive Director of the PERB dismissed the 

complaint for lack of jurisdi ction . On appea l, the full PERB affirmed the 

Executive Director 's decision . The Union has appealed that juri sdictional 

rul ing to this Court . 

II . DE CISION 

A. The Parti es' Contentions 

The Union contends that the PERB erroneously concluded that it lacked 

jurisdi ction to hear the unfair labor practice claim. The Union arg ues that (i) 

the grievance procedur e set forth in the CBA is a mandatory subj ect of 

bargaining, (ii) the Depart ment' s failure to implement the Head deci sion 

constituted a unilat eral change in the CBA, and (iii) there fore, the 

Department's failure is a ~ :ill un fair labor practice subjec t to .PERB 's 

jurisd iction. 

The Departm ent responds that the PERB properly declined j urisdiction 

over the classification issue raised in the Hector and Scot! grievances , beca use 

that subjec t matter was spec ifically made not a mandatory subjec t of co llective 

bargaining and therefore falls outside the PERB' s juri sdiction . Rather, 

because the grievance alleges a Merit Rule violation, it fallsp rop erly within 
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the exclusive jurisdi ction of the Merit Employee Relatio ns Board 

("MERB") .2 

Having considered these arguments, I conclude that the Department 's 

position is the correct one. 

B.	 Standard of Review and 
Question Pre sented 

Because the juri sdictional issue is purel y legal, this Court, in exerci sing 

its appellate powers, will review and determine that question de !!QYQ. ~ 

Red Clay Eduction Association v. Board of Education of Red Clay 

Consolidated School District, Del. Ch ., C.A . No . 11958 , -Chandler, vc. , 

Mem. Op, at 6 (Jan . 16, 1992). In carrying out that function , the Court is 

"not unmindful that the agency whose decision is being reviewed is an expert 

one functioning in an area that requires or at least is greatly aided by suc h 

expertise." Id. (quoting Seaford Board of Education and ·Seaford School 

District v. Seaford Education Associat ion, Del. Ch., C.A. No. 9491, Allen, 

C., Mem. Op. at 2 (Feb . 5, 1988)(citations omitted». 

2Presumably out of an abundance of caution. the grievants also filed a proceedin g 
before the MERE. . 
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The Union contends that the PERB has jurisdiction becau se the 

Department committed an unfair labor pract ice by violating 19 Del, k §
 

1307(a)(5). That statute provides:
 

(a)	 It is an unfa ir labor practice for a public employer or its 
designated repre sentative to do any of the followin g... 

(5) Refuse to bargain collectively in good faith with an 
c employee representative which is the exclusive 

representative of employees in an appropriate unit. ex cepJ 
with re spect to a discretionary subject. (emphas is added) 

The question pre sented here is whethe r the subject of this action - the 

Department' s failure to follow the ru ling in the Head deci sion concerning the 

effect of job recla ssification - implica tes a "discretionary" subject of 

bargaining within the meaning of § 1307(a)(5) . If (as the Department claim s) 

that subject is discretionary, then the PERB does not have jurisdiction . 

1.	 The Discretionary Character 
of the Malter at Issue 

Both the Union and the Department are covered under 19 Del. C . 

Chapter 13, the Publi c Employment Relation s Act ("PERA "). Section 1301 

of PERA obligates pub lic employers and public employee organizatio ns to 

enter into collective bargaining, and grants the PERB authority over disputes 

arising out of such bar gain ing . The grievan ce process is a mand atory subj ect 
,~ "; . 

of bargainin g under 19 Del. k § 1302(q). It is also undi sputed that a 
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unilateral chan ge in a mandatory term of bargaining would be a violation of 

19 Del. k § 1307(a)(5), over whi ch the PERB would have jurisdiction. 

However , the PERB 's jurisdiction does not embrace all matters that 

may affect the public sector employment rel ationship . By statute, matters 

that are covered by 'the Mer it Rule s System pur suant to 29 Del. k § 5938(c), 

are "disc retionary." 19 Del. k § 1302 (g). 3 Where there is uncertainty as 

to areas wher e the General Assembly intended to deny collective bar gainin g 

and instead to provide coverage under the merit system, the Court will 

reso lve any doubt in favor of the Merit System and, as . a necessary 

consequence , the conclusion that the subject matter at issue is discretionary. 

- See Laborers ' Local 1029 v. State, Del. Ch., 3.10 A.2 d 664, 667 (1973), 

aff'd, Del. Supr., 314 A.2d 919 (1974). 

In this case, no judicial constru ction is required, because the General 

Assembly has expressly determined that the subje ct matter of this grievance, 

job class ification, falls within the MERB 's - and, hence, outsid e the PERB' s 

- ju r isdiction. 29 Del. k § 5938 (c) states: 

319 Del. k § 1302 (g) slates: 

"Discretionary subjec t" means, for the State as an employer-ronly; any SUbject 
covered by merit rules which apply pursuant to § 5938(c) of Title 29, and which merit 
rules have been waived by statute. . 
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The rules adopted or amended by the [MERB] under the following 
sections shall app ly to any employee in the class ified service 
repre sented by an exclusi ve bargaining representative or cove red by a 
collective bargaining agreemen t under Chapter 13 of Tille 19: Sect ions 
5915 through 592 1, 5933, 5935, and 5937 of this tille. . 

29 lliL ~ § 5915 provides that job classification is a maller covered und er 

the Mer it Rules System. Thus, under 19 Del. k §1302(g) that subjec t is a 

discretionary subjec t of barga ining. 

The Scott and Hect or grie vances were initially brought as claims based 

on contract and Merit Rule violations. The contract claims we re later 

dropped, leaving only the cla ims alleging violations of the State Merit Rules 

System." Those claims cha llenge the rec lassification of the YRC ITpos itions 

and the accompa nying limitation s upon the right of access to the educa tion ­
program, Because class ifica tion is not a sta tutorily mandated subject of 

bargainin g, the Scott and Hector grievan ces fall outside the scope of the 

PERB's j urisdiction. 

"Per that reason the Union 's reliance on Appoquinimink EdUcationAssoc iation v , 
B9ar<!of Education, DeI. PERB, ULP 1-3-84-3-2A, (1984)and Indian River Education 
Association v. 80ard of Education, Del. PERB, ULP 9().()9-{J53(1991)is misplaced. 
Thosedecisions foundan unfairlabor practioeviolationpursuant 10 19J2tl..c...§ 1307(5) 
based on contract term violations rather thanMerit Rules System violations . Claimed 
violations of the contract terms of the CBA would properly fall within the scopeof the 
PERB's jurisdiction. . 
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2.	 The MERB Has Juri sdiction 
Over Merit Rule Grievances 

The Union responds by attempt ing to make the grievance process itsel f, 

rather than the subj ect matter of the grievance, the focus of the Court' s 

juri sdictional inquiry . Even if that pr ocess were the focus, the result would 

be the same. State Merit Rule 20.02 10 pro vides that if the subjec t matter of 

the grievance falls und er 29 Del. h 5938 (as is the case here), the grievance 

will proceed in acco rda nce with Ru les 2 0. ססOO and 2 1.ססoo . Chapter 20 

covers the Merit Rul e System gr ievance process. Rule 20.0340 of that 

Chapter provides that a Step 4 proceeding invo lving a Mer it Rules violat ion 

is appealable to the Stat e Personnel Di rector, and ultimately, to the MERB . 

Accordingly, even if the grievance process were the focus of this Court' s 

inquiry, the PERB would still lack juri sdiction over this grievance, becau se 
., 

MERB retains exclu sive jurisdiction over matters involving the interpretation 

and implementation of the Merit Rul es. ~ 29 Del. .c...§ 5914.5 

Sn e MERB'sstatutory authorityoveralleged Merit Rules violationsis acknowledged 
in the CBA. Article 7. Grievance Procedure, of the CBA prescribes a distinct procedu re 
for processing grievances ove r alleged vio lations of the Merit Rules. Article 7. Sec tions 
7. 1 and	 7.8 state: 

7.1	 A grievance is defined as a dispute limited to the application or 
inteJ:pretation of this Agreement, except that com pfaiats which allege a 
violation of the State Merit Rules may be processed under this procedure 
through Step 4... 
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******
 

For purposes of 19 Del. k § 1307(a)(5) , the grievance underlying the 

Union's compla int is a discre tionary subject that falls exclusively under the 

MERE's , rather than the PERB's, ju r isdiction . Therefore , the PERE ' s 

dismissal of this action for lack of jurisdic tion is affirmed. IT IS SO 

ORDERED. 

7.8	 If the grievance involves a subjec t governed b:f' the'Merit Rules and is 
appealed, it shall beappealed to the State Personnel Director and then the 
State Personnel Commission [MERE] pursuantto Merit Rule 20. 03 4. 
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