STATE OF DELAWARE

PUBLIC EMPLOYMENT RELATIONS BOARD

IN RE:
PETITION TO CREATE A BARGAINING UNIT OF
SUPERIOR COURT BAILIFFS/PEACE OFFICERS

UFCW LoOCAL 27,
Petitioner,
Representation Petition
AND :
: 08-10-634

SUPERIOR COURT OF THE STATE OF DELAWARE,
Respondent.

APPEARANCES

Kiera M. McNett, Esq., Murphy Anderson PLLC, for UFCW Local 27
Jennifer D. Oliva, Esq., Deputy State Solicitor, and Ilona Kirshon, Esq.,
Deputy Attorney General, for the Superior Court

This is an action before the Delaware Public Employment Relations Board

(*PERB”) secking dismissal of a representation petition filed by United Food and

Commercial Workers International Union, Local 27 (“UFCW”), an employee

organization within the meaning of Del.C, §1302(i).

On or about October 10, 2008, the UFCW filed a certification petition with the

PERB seeking to represent a bargaining unit of all regularly scheduled full-time and part-

time Bailiffs/Peace Officers employed by Superior Court of Delaware in New Castle,

Kent and Sussex Counties. Specifically excluded from the petitioned-for unit were “all

supervisory and confidential employees, including judges.”
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The Respondent, Superior Court, filed its response to the petition on November 3,
2009. Its response was filed by the Director of Labor Relations and Employment
Practices, OMB/HRM, on behalf of the Court, and states, in relevant part:

The Superior Court will agree to cooperate appropriately in allowing
the process to go forward for a proposed bargaining unit consisting of
the Court Security Officer II and Judicial Assistant job titles. A list
containing the names of incumbents holding these job titles is
attached.

Please note that the Court expressly reserves the right without
limitation to challenge PERB’s jurisdiction over this matter including
but not limited to the right to raise a separation of powers issue.

UFCW verified the unit it seeks to represent is comprised of Superior Court
positions holding the job titles of Court Security Officer II and Judicial Assistant. The
petition was verified by PERB to be properly supported by at least thirty percent (30%)
of the employees in those positions. PERB requested the Court set forth its jurisdictional
objection at that time in order to avoid undue delay and expenditure of resources.

By letter dated November 14, 2008, the Department of Justice entered its
appearance on behalf of Superior Court, challenging PERB’s jurisdiction over the
petition:

Specifically, the Superior Court maintains that the constitutional courts
of Delaware cannot be subject to the jurisdiction of the PERB without
infringing on the Supreme Court’s constitutional authority in violation
of the doctrine of separation of powers. The separation of powers
doctrine forbids one branch of government to exercise powers properly
belonging to another branch. See, e.g., Evans v. State, 872 A.2d 539,
547-48 (Del.2005) (citing Trustees of New Castle Common v. Gordy,
93 A.2d 509, 517 (Del.1952)). The judicial power of the Supreme
Court under the Delaware Constitution includes not only the power to
hear and decide cases, but also the general administrative and
supervisory authority of the courts of this State. See Del.Const., Art.
IV, §13. The Public Employment Relations Act (“PERA”), 19 Del.C.
Ch. 13, and the PERB Rules and Regulations make it clear that if the
relationship between the court and its employees were made subject to
those statutory and regulatory provisions, the Supreme Court would
forfeit a significant degree of control over the operations of the judicial
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systems of Delaware. Moreover, if the PERA is applicable to the
Supreme Court, the PERB would exercise adjudicative responsibility
over that Court and any appeal from the PERB’s determination would
lie with the Superior Court, an inferior tribunal. Such a result would
frustrate the constitutional mandate that the Supreme Court possesses
central supervisory authority over the operations of the judicial branch
and run afoul of the separation of powers doctrine.

Because this challenge to PERB’s jurisdiction presents a complicated
issue of first impression, the Superior Court is willing to provide a
comprehensive brief in support of its position should you deem
briefing necessary pursuant to PERB Rule 7.3.!
The parties were afforded the opportunity to file responsive written argument. The
final written submission was received on January 13, 2009. This decision on the Court’s

Motion to Dismiss for Lack of Jurisdiction is based upon a thorough review of the

arguments of the parties and consideration of Delaware legal precedent.

DISCUSSION

The Public Employment Relations Board, as originally constituted and created in
1982 by 14 Del.C. §4006, is specifically empowered to administer the Public
Employment Relations Act (“PERA”) “under the rules and regulations which it shall
adopt and publish.” 19 Del.C.§1306. There is no dispute between these parties that the
applicable law to be applied to these parties is the PERA, if the Court is determined to be
a “public employer” as defined by 19 Del.C. §1302(p).

Prior to the PERA, the collective bargaining rights of public employees were

circumscribed by the predecessor Chapter 13 of Title 19, Right of Public Employees to

Organize, That law was administered by the Delaware Department of Labor, through the

! PERB Rule 7.3, Briefs/Qral Argument: Prior to the issuance of a decision, the Executive Director may
require the parties to submit briefs or present oral argnment as to questions of law and appropriate
remedies. The Executive Director shall establish, when necessary, appropriate guidelines for briefs,
including schedule and length.

4175



Governor’s Council on Labor. Like the current PERA, that statute covered (in relevant
part) “the State of Delaware and any agency thereof.”

In 1974, AFSCME Council 81 sought to represent employees of the Family Court
of Delaware. At that time the Court raised similar constitutional and statutory objections
to the Department of Labor’s jurisdiction over the Court. Specifically, the Court raised
three questions:

1) Whether the Family Court is a “State employer” within the terms
of 19 Del.C. Chapter 13;

2) If the Family Court is such an employer, whether the jurisdiction
of the Department of Labor is limited by statute; and

3) Whether the statutory jurisdiction of the Department of Labor
amounts to an unconstitutional invasion of the powers of the
judicial branch of government.

In an unreported decision, the Chancellor of the Court of Chancery (acting as a
specially-appointed Superior Court judge) addressed each of these questions, finding that
no prohibition existed at law on the jurisdiction of the Department of Labor, thereby
allowing the petition to proceed. Family Court of the State of Delaware v. Department of
Labor and Industrial Relations and Council 81, American Federation of State, County,
and Municipal Employees, AFL-CIO, Del.Ch. 438 C.A. 1974, “Letter Opinion and Order
on Application for Writ of Prohibition; Writ Refused” (copy attached hereto).

On the statutory question as to the whether Family Court constituted an agency of
the State, in finding in the affirmative, Chancellor Quillen opined:

While I am inclined to agree with the petitioner that the word “agency”
does not normally include courts unless the statutory context indicates
some special intent to include courts, it seems to me that the definition
of public employer as “the State of Delaware and any agency thercof”
was designed to be all inclusive insofar as State employees are
concerned. I think that all-inclusive legislative intent is key to this

issue and eliminates the details of statutory construction.

...[T]he legislature might have included “the State of Delaware” to
make sure all state employees were included even if not attached to an
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agency. If so, the constitutional branches of government must have
been within the legislative intent or the phrase “the State of Delaware”
would be practically meaningless. By construing the phrase to include
constitutional branches with their statutory extensions, such as the
Family Court, a meaning is placed on all of the operative words used
in the statute, and a consistent legislative purpose is attributed to the
statute as a whole.> To construe the statute otherwise would reduce
the phrase “State of Delaware” to mere surplusage, and render it
meaningless. Such a construction is to be avoided.’

...[Tlhe phrase at 19 Del.C. §1301(a)(1) was intended to be all
inclusive and should be construed consistent with that general intent. ..
The employees of Family Court work for a public employer under 19
Del.C. Ch. 13. Family Court v. DOL & AFSCME (Supra., p. 2-3).

Chancery Court has more recently considered the similar question of what
constitutes an agency of the State under the current statute, the PERA. In Delaware State
University v. DSU Chapter of the AAUP?, Vice Chancellor Strine set forth the criteria to
be applied in interpreting the question of “public employer”, in relevant part:

The legislative history of PERA also strongly indicates that the
General Assembly intended to include DSU within the statute’s scope,
particularly given the drafers’ retention of essentially the same
jurisdictional language found in PERA’s predecessor and the
longstanding participation of DSU and the other state institutions of
higher learning under that labor relations scheme.

The prior Chapter 13 of Title 19, entitled “Right of Public Employees
to Organize,” was enacted over thirty years ago and was administered
by the Department of Labor with the help of the Governor’s Council
on Labor. PERA’s predecessor also failed to precisely define the term
“state agency,” let alone specify that DSU, the University of Delaware
or Del Tech would qualify as “state agencies”. But when the General
Assembly formally repealed the predecessor statute and adopted
PERA, the drafters did not materially change the chapter’s
jurisdictional language... It is therefore unlikely that PERA’s drafters
intended to remove employers like DSU from the statute’s coverage —

% See State v. Hollobaugh, Del.Super., 297 A.2d 395 (1972); In re Webb’s Estate, Del.Ch., 269 A.2d 413
(1970) aff*d Del.Supr., 276 A.2d 457 (1971); State v. Brown, 6 Storey 571, 577-578, 195 A.2d 379, 383
(Sup.Ct. 1963(.

® DiSabatino v. Ellis, 5 Storey 84, 90, 184 A.2d 469, 473 (Sup. Ct. 1962).

* Delaware State University v. Delaware State University Chapter of the American Association of
University Professors, Del.Ch., 2000 WL 33521111 (Civ.A. 1398-K), IIl PERB 1971, 1983 (2000).
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and thereby effect a significant change in the operation of the law —
without doing so explicitly.” (emphasis added)

DSU’s suggestion that the General Assembly intended to exclude DSU
from the PERA is not only inconsistent with PERA’s legislative
history, but it also runs counter to the history of Delaware’s public
employment relations law. Between 1982 and 1994, when PERA was
enacted, the General Assembly expended considerable energy in
expanding, rather than contracting, the reach of Delaware’s labor
laws.® Accordingly, the synopsis to the Senate Bill enacting PERA
explains the statute’s goal in expansive terms, stating that it was
intended to “extend [] to all public sector employers and employees
the right to collectively bargain” and “bring all public sector
employers and employees under the jurisdiction of the Public
Employment Relations Board.”” DSU’s construction of the PERA
therefore appears to be at odds with the General Assembly’s attempts
to achieve comprehensive coverage under Delaware’s public
employment relations statutes.

Family Court employees were organized in June, 1974, following a DOL election
in which AFSCME was selected by the majority of bargaining unit employees to
represent them for purposes of collective bargaining. Following the V.C. Strine’s logic,
because the predecessor to PERA was interpreted to cover the courts, and given that the
drafters of the PERA did not change the scope of coverage of the law, “State and any
agency thereof” must be interpreted to also include the Delaware courts.

Consistent with the interpretation of Chancery Court in Family Court v. DOL &
AFSCME applying the definition of “State of Delaware and any agency thereof” and
Chancery Court’s interpretation of identical language under the PERA, the Superior
Court of Delaware is a “public employer” as contemplated by the General Assembly in

passing this statute.

5 See, e.g., Ahner v. Delaware Alcoholic Beverage Control Commission, Del.Supr., 237 A.2d 706, 708
(1967)("“it would seem more reasonable to expect an important change of policy ... to be expressed in much
more explicit and unequivocal language™); State v. 0.0673 Acres of Land, More or Less, Del. Supr,, 224

A .2d 598, 602 (1966)(“The General Assembly is presumed to have enacted legislation with knowledge of
the existence and effect of prior law.™),

6 During that time, the General Assembly enacted three statutes modeled on the federal NLRA.,
7 $.B. No. 401, 137" General Assembly, 69 Del.Laws Ch. 466 (1994)(emphasis added).
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In the Family Court decision, Chancellor Quillen also considered the
constitutional arguments raised by Family Court, which are identical to the issues raised
in this Motion by the Superior Court. He found “the mere existence of the [Chief
Justice’s administrative and supervisory] power does not deprive court employees of the
right to organize as conferred by state statute.”® The Chancellor’s consideration of the
constitutional issues is instructive:

There are two related constitutional considerations to the statute. One
is that the statute may be in contravention of the Doctrine of
Separation of Powers. This doctrine has been recognized in
Delaware.” Under this doctrine each branch of the government must
respect the power given to the other two branches.! A second
possible objection is Article 4, Section 13 which establishes the Chief
Justice as the administrative head of the courts, exercising general
administrative and supervisory powers over them.

There is persuasive authority to the effect that the Legislature is
without power to limit the constitutional power of the Judiciary as a
separate branch of government to run its own house including a
limitation on the power to discharge employees or a limitation by
legislation providing for an administrative review within the executive
branch of government of a discharge of an employee by the judicial
branch.!! The prohibition against a member of one branch of
government exercising the powers of another branch was recognized
in DuPont v. DuPont, supra, 32 Del. C. at 419, 85 A.2d at 728:

‘[Tlhe presumption easily follows that when a written
constitfution provides for the separation of the powers of
government between three major branches, it is intended that
within the scope of their constitutionally conferred fields of
activity the three separate departments of government are to be
independent, subject of course, to any limitation upon this
presumption found in clear and express provisions of the
constitution itself.’

SF amily Court v. DOL & AFSCME, Supra., p. 10.

? DuPont v. DuPont, 32 Del, Ch. 413, 419, 85 A.2d 724, 728 (Sup. Ct. 1951); Van Winkle v. State, 4 Boyce
578,610, 91 A. 385, 398 (Sup. Ct. 1914); Poynter v, Walling, 4 Storey 409, 414-415 177 A.2d 641, 645
(Super. 1962).

1% State ex rel. Tate v. Cubbage, 8 Storey 430, 446, 210 A.2d 555, 564 (Super. 1965).

' Gray v. Hakenjos, 366 Mich. 588 115 N.W.2d 411 (1962); District Court v. Williams, Me., 268 A.2d 821
(1970). Compare Varbalow v. Civil Service Commission, 15 N.J. Misc. 444, 192 A. 88 (Sup. Ct, 1937).
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Thus, it is clear that courts, as the judicial branch of government,
necessarily possess “inherent” powers.12 The term “inherent power of
the judiciary” means that power which is essential to the existence,
dignity, and functions of the court from the very fact that it is a court.”
Inherent powers exist irrespective of specific grant by constitution or
legislation and such powers cannot be taken away or abridged by the
legislature."*

Moreover, in policy matters, there can be no doubt that in Delaware
the Chief Justice has by our constitution “general administrative and
supervisory powers over all the courts.” Article 4, Section 13. Itis
hard to contemplate a broader delegation of authority to the head of the
judicial branch of government.

But the question in the instant case is whether the mere existence of
the inherent power of judiciary or the constitutional authority of the
Chief Justice prevents employees in one of the courts from organizing
pursuant to the statutory authority of Title 19, Chapter 13. It should be
noted that the petitioner’s position is that it cannot lawfully participate
in the statutory procedure.

But the inherent power of the judiciary is not limited. Its wants and
needs must be proved by it to be reasonably necessary for its proper
functioning and administration, and this is always subject to Court
review.'> Reasonable necessity does not exist in vacuum; it relates to
those powers as are essential to the existence of the court and
necessary to the orderly and efficient exercise of its jurisdiction.'

There are of course possibilities for conflict between the efficiency of
the judiciary, including the independence of the judiciary, and
organized employees. However, 19 Del.C., §1312 currently forbids
strikes by public employees. (If the law is changed in this regard, a
different legal situation may arise.) And the possibilitics of everyday
deadlock are not overly threatening. Indeed, the interests of the courts
and its organized employees in the governmental arena, competing for
legislative dollars, are likely to coincide much more than conflict. The
county clerk’s office of the Superior Court and the Court of Chancery
in New Castle County have been organized with no loss of judicial
independence and no apparent effect on judicial efficiency.

1220 Am. Jur. 2d, Courts, §§78-79, p. 439-441,
¥ Re Nebragka State Bar Assn., 133 Neb. 283, 275 N.W. 265, 114 ALR. 1512 (1937).
14 See cases cited at 20 Am. Jur. 2d, Courts, §78, ftut. 4 and 5, p. 440.

'> Commonwealth ex rel. Carroll v. Tate, 442 Pa. 45, 274 A. 2d 193 (1971).
1820 Am. Jur, 2d, Courts, §78, ftnt 7, p. 440.
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Administrators, appointed or elected, are increasingly and properly
supplanting judges in the field of employee relations. It may be that an
orderly negotiation procedure may well foster greater efficiency within
the court system. In short, an employees’ union does not seem to me
to necessarily conflict with the independence of the judiciary,
including its inherent powers.

Two caveats occur to me. There may be others.

First, in the performance of strictly judicial functions, that is the
adjudication power of the Court and policy making and implementing
powers necessarily incident there to, the Court must have complete
and total control unfettered by any potential for conflict.  For
example, law clerks cannot have employment rights contrary to the
desires of the judiciary since, in opinion writing, law clerks must be
the alter ego for the judge. Similarly, judges must be able to select
those persons in the hierarchy who make and implement judicial
policy. Moreover, confidentiality demands that others such as judicial
secretaries or certain administrative secretaries may, in a given
context, have to be subject absolutely to judicial control. Such classes
of persons cannot be organized without threatening the independence
of the judiciary. In short, the mere organization of such person would
be contrary to the inherent power of the judiciary. But, in the instant
case, these classes of persons are the very ones who appear to have
been excluded under 10 Del.C., §908(6) and the recommendations of
the Governor’s Council on Labor. Indeed, I understand from the result
of the hearing that there is agreement in regard to such classifications.
There is some risk that certain classes of employees have been
misclassified in this regard and experience may show that the inherent
power of the judiciary must be exercised as to their right to organize.
But as a threshold problem, this appears to be a minor threat in the
Family Court situation. It should be noted, however, that duties not
job labels is the key to this necessary classification. But, at the
moment, there appears to be no conflict in fact.

Second, there are situations when the inherent power of the judiciary
can properly be exercised and will override other understandings and
obligations including statutory creations. For example, in a riot
situation, there can be no doubt that the Court could compel its
employees to work unusual hours as a necessary incident to its
existence and function as a Court. But I do not feel that the mere
potential for such situation is such an inherent conflict that employees
should be barred from organizing in the first instance. Indeed, such
emergencies customarily bring cooperation by all concerned.

I do not mean to suggest that I have considered all the possibilities of

conflict between the judiciary and its inherent power on the one hand
and organized employees on the other. But nothing has been brought
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to my attention which justifies the prohibition of organization because
of the inherent power of the judiciary.

Turning to the constitutional authority of the Chief Justice, the
problem is somewhat different since it is an express delegation of
power by our State Constitution. There can be little doubt that that
power can reach every employee within every court or court-related
office of the state, whether he be on the state, county, or municipal
payroll and whether he be employed, appointed or elected,
unorganized or organized, merit system employee or unclassified. In
short, like a similar constitutional provision in New Jersey, our
constitutional provision is “absolute and unqualified”, “the broadest
possible administrative authority”, and “encompasses all facets of the
internal management of our courts.”"’ Tt should be specifically noted
that, insofar as “administrative and supervisory powers™ are
concerned, the power of the Chief Justice is “general” and not limited
by [the] “reasonable necessity” concept discussed above. He can
exercise his power based on his determination of convenience and
desirability.

But there is no conflict between a legislative policy and the
constitutional power of the Chief Justice until the constitutional power
is exercised. This is not to say that the Chief Justice cannot exercise
his administrative and supervisory power at any time. I think it is clear
that he can. But the mere existence of the power does not deprive
court employees of the right to organize as conferred by the state
statute. The existence of the constitutional power and the statute do
not conflict until the constitutional power is exercised in a manner
contrary to the statute. This has not been done. Family Court v. DOL
& AFSCME, (Supra., p. 4 — 10).

Finally, Superior Court in the present matter argues that if the PERA is held to be
applicable to the Court, a conflict would be created “because it is well settled that
Superior Court — and only Superior Court — is the forum to which a petition for writ of
prohibition to the PERB properly lies.” Superior Court’s Memorandum of Law, (Dec. 8§,
2008, p. 13). Chancellor Quillen’s decision in Family Court evidences that Superior

Court can and has handled extraordinary cases such as this by appointing a judge from

another court to act in a “specially-appointed” capacity.

171 ichter v. County of Monmouth, 114 N. J. Super. 343, _, 276 A.2d 382, 385 (App. Div. 1971) and cases

cited therein.
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Chancellor Quillen’s decision on the issue of constitutionality is binding upon this
agency and dispositive of the issues raised by Superior Court in support of its motion to

dismiss the instant petition for lack of jurisdiction.

DECISION
Based upon Chancery Court’s decision in Family Court v. DOL & AFSCME, and
Chancery Court’s interpretation of the jurisdiction of PERB under PERA in DSU v.
AAUP, Superior Court’s motion to dismiss for lack of jurisdiction is denied.
WHEREFORE, the Certification Petition filed by the UFCW on behalf of Bailiffs
and Peace Officers of the Superior Court (as previously verified and determined to be
properly supported) will proceed immediately to election.

IT IS SO ORDERED.

DATE: February 23, 2009 ""0 WM' ” SLQ{‘(JM&

DEBORAH L.. MURRAY-SHEPPARD
Executive Director
Del., Public Employment Relations Bd.
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COURT OF CHANCERY
. OF THE
STATE OF DELAWARE

‘ ouUsE
WiLLIAM T. QUILLEN Count H
IO HANCELLON WILMINOYON, DELAWARE

May 15, 1974

Victor F. Battaglia, Esquire
1206 Farmexrs Bank Building
Wilmington, Delaware 19801

David K. Brewster, Esquixe

. Deputy Attorney General

Farmers Bank Building
Wilmington, Delaware 19801

Harvey B. Rubenstein, Hsquire
265 Delaware Trust Building
Wilnington, Pelaware 19801

Re: Family Court of the State of Delaware v.
Department of Labor and Industrial Relations
and Council 81, American Federation of State,
County, and Municipal Employees, AFL~CIO,

438 C. A. 1974; Letter Opinion and Oxdexr On
Application for Writ of Prohibition; Writ
Refused. .

Gentlemen?
| As to the issue of the jufisdictiqn of the Department to
certify a bargaining rxepresentative, there are three guaestions:

which néed to be faced. - FPirst, whether the Family Court is a

‘“"State employer"” within the terms of 19 Del. C., Ch. 13. Becond,

if the Family Court ié such an employer, whether the jurisdiction

of the Department is limited by statute. Thiyd, whether the sta- '
tutory jurisdiction of ‘the Department amounts to an unconstitutional

'.invhaioh'of the powers of the judicial branch of government.

"
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- Me.ssrs. Battaglia, Brewster, PAGE 2 DATE: May 15, 1974
and Rubenstein

While I a@ inclined to agree with the petitioner that the
woxrd “agencf“ does not nofmally include courts unless the statu-
‘toxy context indicates some special intent to include courts, it
seems to me that the-definition of public employer as "the State
.of Delaware or ahy agency thereof® was designed to be all inclu-
sive insofar as State employees arxe concerned. I think that all~
inclusive legislative intent is the key to thiS'issue'and elimi-
n?tes the details of statutoxry construction.

On the one hand, the legislature might have included "the
State 6f Delaware"® to mgke sure all state employees were included
even 1f not attached tov an agency. 'if so, the comstitutional
branches of government must have been wiihin the legislative in-
tgnﬁ or the phrase "the State of Delaware” would be practically
meaningless. By construihg the phrase to ;nélude constitutional
branghes.with their étatutory extensions, .such as the Eamily Courxt,
a me;ning is placed on all of the opefative words used in the
statute, and a consistent legislative purpose is attributed to the

statute as a whole. See State v, Hollobaugh, Del. Super., 297 A.24

395 (1972); In re Webb's Estate, Del. Ch., 269 A.2d 413 (1970) aff‘'ad.

Del. Supr., 276 A.2d 457 (1971); State v. Brown, 6 Storey 571, 577-
§78, 195 A.2d 379, 383 (Sup. Ct. 1963). "o construe the statute
otherwise would reduce the phrase "State of Delaware" to mere sur-

plusage, and render it meaningless. 8Such a constrd&tion is to be

avoided. DiBabatino v. Ellis, 5 étoray 84, 90, 184 A.2d 469, 473

(Sup. Ct. 1962).
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T0: Messrs. Battaglia, Brewster, PAGE: 3 PATE: May 15, 1974
-and Rubenstein

On the other hand, the legislature might have added the
words “or'any agency thereof" to include agencies of the State
whose employees are not paid directly by the State of Delaware

and so, in that sense, such employees do not have “the State of

Delaware" as their employer. Wilmington Housing Authority v,

williamson, Del. Supr., 228 A.2d 782 (1967).

~ 1In either'event, the phrase at 19 Del. C., §1301(a) (1)
was intended to be all inclusive and should be construed consis-
- tent with that general intent. Additionally, it should be noted
that Family Court employees with certain éxceptions are included f-

in the merit system, 10 Del. C»__,'SQOB(G)° The law contemplates

..generaily that such employees have the right to collective bargain.
| See 29 Del. C., §5938 which defined in 1968 and prior to the
Family Court Act the'relafionship of Chapter 59 of Title 29 to '
Chapter 13 of Title 19. The employees of the Family Court work
for a public employer under 19 Del. €., Ch. 13.

I do want‘tp consider one point not raised by counsel. It
should Se noted that the Family Court Act, 10 Dal, C., Ch. 9%, was
enacted in 1971, several years after the 1965 Right oOf Publié Bm-
pioyees to prganize Act. Thus, if the earlier act ié repugnant
torthe Family Couxt Act, the Family Court Act will govern. Weight
V. Husbands, 36 Del. Ch. 416, 429, 131 A.2d 322, 330 (Sup. Ct.

1957). It seems clear that 10 Del. €., §908(6) was designed to
give exclusive powers to the judicial council in certain areas of

~ employment relations. I do not believe it is necessary or wise

o
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10! Messrs. Battaglia, Brewster, PA®E: 4 DATE! May 15, 1974
and Rubenstein -

to try to list every potential conflict that could arise. But

-+ it does seem important to note' that: the statutory recognition of

absolute control in the judicial council, insofar as certain em-
ployees (the administrator, the directoxr of treatment services,

the chief supervisors in each county, and the personal secre- "~ - °

- taries of the administrator and all judges) are concerned, pre~

cludes étatutorily theix inclusion in a "bargaining unit" under

19 pel. C.;, Ch. 13. ‘This is not:to say that appropriate bargain-

ing unit must include everyone else. Indeed, as will appear
infra, some additional exclusions may be constitutionally required.
It is to séy that it cannot incilude those employees specifically

named in 10 Pel. C., §908(6). This is no more than a statutory

- recognition that the independence of the judiciary means that the

judges must be able to pexrform their judicial function with free-

dom and, with certain employees unfettered by conflicting loyalties

fand accountability. This concept has constitutional implications

as well.

I turn now to the guestion of whéther the Constitution of -
ghe S'tate of~De1aware bars the.organiéation of the remaining
claséifications of employee as permitted by the étatuteo There

are fwo relatedlconstitﬁ%ional cdﬁsiderations to -the statute. One

T is thaﬁ the statute may be in contravention of the Doctrine of

. Separation of Powers. ‘This doctrine has been récognized in Dela~

‘ware, DuPont v. DuPont, 32 Del. Ch. 413, 419, 85 A.2d 724, 728

(Sup. Ct. 1951)3 Van Winkle v. State, 4 Boyce 578, 610, 91 A. 385,

398 (Sup. Ct.’ 1914): Poynter v, Walling, 4 storey 409, 414-415

'177 5-2d 641. 645 (Super. 1962). Under this dogtrine eaoh branch
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) )
10! Meéssrs. Battaglia, Brewster, PASE: § DATE: May 15, 1974
and Rubenstein

of the government must respect the power given to the other two

“ bianches, State ex rel. Tate v, Cubbage,‘s Storey 430, 446, 210

«2- A.2d 555, 564 (Super. 1965). A second possible objection is Article
| 4,'$éction'13 which establishes the Chief Justice as the administra-
tive head of the courts, exercising géneral administrative and
subervisory:powers over them.
There'is persuasive authority to the effect that the Legis-
iature is withowﬁpowerto limit the constitutional power of the
“w e Judiciary as a separate brach of governﬁent to xrun its own house
'including a limitation on the power to discharge employees oxr a
limitation by legiglation providiné'for an administrative review
RN within the executive branch-bfvgovefnment of .a discharge of .an.. _

enployee by the judicial branch. . Gray v. Hakenjos, 366 Mich. 588,

115 N.W.2d 4131 (1962); District Court v. Williams, Me., 268 A.2d

tmepea 821 (1970®e--Compare-varbéloW:vm-civil Serv#ce Commission, 15 NeJe, ...
Misc. 444, 192 A. 88 (Sup. Ct. 1937). The prohibition against a
' member of one branch of government exercising the powers of an-

-1 . other branch was recognized in DuPont . v. DuPont, supra, 32 Del. Ch.

at 419, 85 A.2@ at 728:

"{rjhe presumption easily follows that
when a written constitution provides for the
ner ammea r o geparation of the powers of government between
three major branches, it is intended that with-
in the scope of their constitutionaily conferr-
ed fields of activity the three separate de-~
partments of government are to be independent,
subject, of course, to any limitations upon
- 1rthies presumption found in cleawx and express
provisions of the constitution itself."”

Thus, it is qlear that courts, aé the judicial branch of
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government, necessarily possess "inherent" powers. 20 Am. Jur. 2d,

Courts, §§78-79, p. 439-441l. The term “inherent power of the
judiciary' means that power which is essential to the existence,

dignity, and functions of the court fiom the very fact that it is

. & court. Re Nebraska State Bar Assn., 133 Neb. 283, 275 N.W. 265,

114 A.L.R. 151 (1937). Inherent powerg exist irrespective of
specific grant by constitution or legislation and such powers can-

not be taken away or abridged by the legislature. See cases cited

_at 20 Am. Jug. 28, Courts, §78, ftnt. 4 and 5, p. 440.

Moxreover, in policy matters, there can be no doubt that-in
Delaware the Chief Justice has by our constitution “general ad-
ministrative and suéervisory powers ovex all’'the courts.” Article
4, Section13. It is haxd to contemplate a broadex -delegation of
authority to the head of the judicial branch of government.

But the question in the instant case is whether the mere

existence of the inherent power of judiciary or the cdnstitutional

" authority of the Chief Justice prevents employees in one of the

coﬁrté from organizing pursuant to the sfatutory authoxrity of Title

19, Chapter 13:. It should be noted that the petitioner's position

. is that it cannot lawfully participate in the statutory procedure.

But the inherent power of the judiciary is not ﬁnlimitedn
Its wants and needs must be proved by it to be reasonably necessary

foi its proper functioning and adminiatrationp and this is always

: subjeot to COurt review. Commonwealth ex rel. Carroll v. Tate,
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442 Pa. 45, 274 A.2d 193 (1971). Reasonablefnecessity does not
exist in vacuum; it relates to those powers as are essential to
the existence of the court and necessary to the orderly and ef-

ficient exercise of its jurisdiction. 20 Aﬁ. Jur. 2d, Courts,

S?ﬂ, ftnt. 7, p. 440.

Thexe are of course p0351hilities for conflict between the
-efficiency of the judiciary, including the independence of :the
judiciary, and organized employees. Howéver, 19 Del. C., §1312
currently forbids strikes by public empioyees. {(If the law is
.changed in this regard, a different legal situation méy arise.)
And the possibilities of everyday deadloqk are not overly threat-
ening. Indeed, the interésts of the courts and its organized em-
ployees in the 'governmental arena, competing for legislative dol-
lars, are likely to coincidé much moxe . than conflict. The county
- clerk's office of th§ Superioﬁ Court and the Court of Chancery in

New_Castlé COuntj\have been organized'with~nd loss of judicial in=

- dependence and no-apparent effect on judicial efficiency. Adminis-~

trators, appointed ox elected, are increasingly and properiy sup~
planting judges in the field of eﬁployeé‘relgtionsn It may be

that an orderly-negotiation Procedure may'well foster greater ef-
fiéiéncy within the court system. 1In short, an employees® union
does not seem to me ¢o necessarily conflict with the independence
of the judiciary, including its inherent powers.,

'Two caveats occur to mep..There may be others.
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First, in-the performance of strictly judicial functions,
‘that is the adjudication power of the Court and policy making and
_implementiné powers necessarily incident thereto, the Court must
7 have complete and total control unfettered by any potential for
-gonflict., For example, law clerks cannot have employment rights
contrary to the desires of the judiciary since, in opinion writing,
law clexrks must be tha alter ego for the judge. Similarly, judges
must be able to select thoée pefsons in the hierarchy who make and
implement judicial policy. Moreover, confidentiality demands that
others such as judicial secretaries or certain adminisirative
secretaries may, in a given context, have to be sﬁbjégt absolutely
to judicial contxol. Such claéses éf persons cannot be organized
without threatening the independence of the judiciary. . In short,
the mere organization of such person would be contrary to the in—
herent power of the judiciary. But, in the instant case, these
classes of persons are the vaery oneg who appear to have been ex-~
cluded under 10 Del. C., §908(6) and the recommendations of the
Governor's Council on Labor. =~ Indeed, I understand from the result
of the hearing that there is agreement in regard to such classifi-
cations, There is some risk that certain classes of employees
have been misclassified in this regard and experience may show
that the inherent power of the Judiciary must be exercised as to

their right to organize. But as a threshold problem, this appears

vvﬁq be a minoxr threat in the Family cOurt sltuation. It should be
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'hoged, however, that duties not job labels is the key to this neces-
sary classification. But, at the moment,‘there appears to be no
conflict in fact.

| Sécond, there are situations when the inherent powexr of thé :
judiciary can propérly be exérciaed and will overridelother undexr-
standings and pbligations inéluding staFutory cxeations. For ex~
ample, in a riot situation, there can be no doubt that the Court
could compel .its employees to work unusual hours as a necessary
incident to its exis?ence and function as a Court. But I do not
feel that the mexe potential for.such situation is such an inherent
: conflict'that emplpyees should be barred from organizing in the
| first instance. Indeed, such emergencies customarily bring co-
- operation by all concerned. ‘
I do not mean to suggest that 1 have considered all the

possibilities of conflict between the judiciary and its inherent

- . power on the one hand and organized employeses on the other. But

nothing has been brought to my attention which justifies the pPro-
hibition of orxganization because of the inherent power of the
judiciary. | .

Turning to the constitutional authority of the Chief Justice,
" the prdblem.is somewhat different éince it is an express délegaﬁinn
of_power‘by our State Constitution. There can be -little doubt that
that power can reach every employee within every court or court-

related office of the state, whether he be 6n the state, county, or
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municipal payroll and whether he be employed, appointed or elected;
‘unorganized or organized, merit system employee or unclassified.

In short, like a similar constitutional provision in New Jersey,
our constitutional provision is "absolute and unqualified", "the
broadest possible administrative authority”, and "encompasses all

' facets of the internal management of our courts.” Lichter v,

County of Menmouth, 114 N. J. Super. 343, -, 276.A.2d4 382, 385

(App. Div. 1971) and cases cited therein. .It should be specifical-~
iy noted‘that, insofar.as “"administrative and supervisory powers”

: aré concerned, the power of the Chief Justice is “generdl® and not

limited by "reasonable necessity" concept discussed above. He can

exercise‘his power based on his determination of convenience and

deéirability.'

But there is no conflict between a législative policy an

the constitutional power of the Chief Justice until the constitu-
tional power is exercised. Thié_is not to say that the Chief
Justice cannot exercise his adm;giStrative and supervisory power
at any time. X think it is cleax that he can. But the mere exist
ence of the power does not deprive court.employees-of the right t
organize as conferred by state statute. The éxistehce of the con—
" stitutional power and the statﬁte do mnot c?nflict until the con-
stitﬁtional power is exercised in a mannerx cpntfarﬁ'to_the statute
‘This has not been done. | | | |

Accordingly, I am satisfied that no prqhibition exists on -
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~ the jurisdiction of the Department at the present time and there-

fore the application for a writ of prohibition is denied and the
pétition dismissed. IT IS SO ORDERED.

Very sincerely yours,

1020270, Ltl.

WIQ:pp

ccts Honorable William Maxvel
Honorable Grover C. Brown
Register in Chancery
Mrs. Carol York
File

4194



