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STATE OF DELAWARE 

PUBLICEMPLOYMENT BOARDRELATIONS

CAPITALSCHOOLDISTRICT ·· 
Pet1 t10ner .	 :
 

: Representation Petition:
 

v.	 : 90-10-056 

·· 
CAPITALEDUCATIONALSECRETARIES : 

ASSOCIATION,DSEAI NEA 

Respondellt 

INTERIMDECISIONONPRELIMINARYMATTERS 

The Capital School District (hereinafter "District" or 

"Peti tioller") is a public employer wi thin the meallil1g of sectiol1 4002 

(11) of the Public School Employmetlt Relations Act, 14 Del.C. Chapter 40 

(Supp. 1990, hereinafter "Act"). The Capital Educational Secretaries 

AssociatioIl (he reduaf te r "Association" or "Re spcudeut;") is the 

exclusive bargainitlg represetltative of the public employer's clerical! 

secretarial employees wi thin the meatlitlg of !! ~ £:.., seetiOtl- 4002 

(1). of the Act. 

~1 October 22, 1990, the District filed a representation 

petitiotl with the Delaware Public Employmetlt Relatiotls Board 

(hereinafter "PERB" or "Board") requesting an ameudeeut of 

certificatioIl and/or a unit clarification of the clerical/secretarial 

bargaitlitlg UII! t inl tially certified itl 1972 and recertified itl Jatluary, 

1989, by the Goverllor's Coutlcil, Department of Labor under Title 19, 
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Chapter 13. (I] The District's petition seeks to remove from the 

exis ting utli t the post tiOtlS of: (1) adminis tra ti ve secretary to the 

business mallager; (2) admitlistrative secretary to the assistant 

superintendentj and (3) senior secretaries to school principals for the 

reason that they are "collfidential" employees wi thin the meaning of 

4002 (f). of the Act. 

The Association's klswer. filed on November 15, 1990, disputes 

the petition on several groullds. Initially, the Association claims the 

petition was not timely filed within the 180 to 120 day period 

immediately preceeding the expiratioll of the current collective 

bargaillillg agreemellt, as required by seetioll 4010 (f), of the Act. 

011 January 23, 1991, the District refiled its petition. Because 

the cur reut collect! ve bargailling agreet:Deut expires on JUlie 30, 1991, 

the refilillg is within the window period set forth in section 4010 

(f). [2] By letter dated Jalluary 31, 1991, the Associatioll advised 

the PERB that its original ansve r of November 15, 1990, adequately 

respotlded to the District's resubmi tted peti tion. The District filed no 

responsive pleading. 

Consideration of tbe substantive issue was deferred pending a 

1!ispositioll of the Assoc1:ation's prelim111ary objectiollS. The parties 

[1] Prior to the amellding of the Public School Employment Relatiolls 

Act !ll July, 1990, the bargail11tlg rights of the clerical and 

secretarial employees of the state's public school districts were 

governed by II Del. £.. Chapter 13, administered by the GovertlOr's 

Coutlcil Depar tment; of Labor.t 

[2] The parties agree that timeliness is no longer an issue. 
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were afforded the opportullity to submit briefs supporting their 

respective positiollS. The purpose of this illterim decision is to 

determi.lle if the Peti tioller 1s enti tIed to a COllsideratioll of the 

aerits. 

PRINCIPALPOSITIONSOF THEPARTIES 

ASSOCIATION: The Association argues that 8 Peti tiOD to Amelld 

Certificatioll is intended for situatiollS where eur reut conditions 

surroullding a bargaining unit previously certified as appropriate have 

made the unit inappropriate. It cites the geographical separation of 

divisiollS, dramatic growth or shrdukage of the bargaining unit or loss 

of a commuld ty of itlterests 8S examples of condd tions justifyitlg 811 

amendmeIlt of certificatioll. The Associatiotl mailltains that the 

District's internal allocation of confidential duties is not the type 

of change which justifies or supports a peti tiOll to amend 

certificatioll. Because the District has alleged 110 other facts as a 

basis for the petition, the Associatioll argues that the petitiotl should 

be dismissed itl so far as it relates to ameudd ng the existitlg 

eerti fica tiOtl. 

The Respondent claims that a Peti tiOll for Utl1t Clarification is 

intended to clarify whether an existing certification of atl exclusive 

barRaining representative is applicable to specific employees or ~roups 

of employees wi thitl the bargainitlg uni t and is. therefore, the more 

appropriate procedure for resolvitlg this ~atter. The Asso·c!atioll 

contetlds that unit clarification proceedings require a showing that the 

essential duties of the disputed pos! tiOllS have changed so as to make 

their Lnc lusd on in the bargaitling und t no longer appropriate or 
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possible. 

While acknowledging that the applic8tioll of res judicata to 

admitlistrative prcceedfngs has not received universal acceptance, the 

Association argues that the principle is valid and should be adopted by 

the PERB to bar the District's petition and dispose of the matter. 

Alternatively, the As~ociation argues that if it is determined that the 

doctrille of res judicata does not apply and resolve this matter, the 

proof must necessarily be lim! ted to changes in essetltial job duties 

eceur rdng since March 3, 1989, Whetl the GovertlOr' s COUIICil on Labor 

recertified the utdt as appropriate, including those positions which 

the District now seeks to exclude as inappropriate 

Lastly, the Respondent; argues that the plain meatlitlg of the 

Language of Title 40 must prevail. It argues that because Title 14, 

Chapter 40 cOtltains no provision for the cancellation of prior 

certificatiolls, the legislature's siletlCe 1tldicates a legislative 

itltetlt that "many decisiotlS of the Coutlcil would not become void by 

opera tiOll of the law". 

DISTRICT: The District argues that the statutory framework of Title 

14. Chapter 40 is sigllificatltly broader thatl that of Ti tIe 19, Chapter 

13. Utlder Ti tIe 19, the Department of Labor, through the Govenlor' s 

Coutlcil Otl Labor t is respotlsible for the determitlatioll and 

certificatioIl of appropriate bargaitlitlg units. Under Title 14, it is 

the PERB which has this responsibility itl additiotl to resolvillg ullfair 

labor practices and administering the statutory impasse resolution 

procedures. Additionally, the factors to be consd de red in determinitlg 

what cous td tu tes an appropriate Ul1it ate broader unde r Title 14 than 
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unde r Title 19. Title 14, Chapter 40, expressly addresses the subject 

of confidential employees by defining the term and excluding from 

c.overage under the Act those employees who q.ualify, thereby making them 

illeligible for inclusion ill any bargaining unit. Title 19, on the other 

hand, eOlltains no provision addressing the subject of cOllfidential 

employees. The only referetlce to confidential employees under Title 19 

is foulad in the Rules aud Regulat10tlS promulgated by the Governor's 

COUlleil which require only a "getleral presumption" that confidential 

employees should be excluded from all otherwise appropriate utlit. 

The' District also argues that whetl the Association volulltarily 

opted to remove itself from coverage under Title 19 to be governed by 

the provis!OtlS of Title 14, it became bound by all of the provisiollS 

C:Olltaitled there!tl, Lnc Iudd ng the requiremellt to have unit determilurtioll 

questiollS resolved exclusively by the PERB. 

Like the Associatiotl, the Petitioner argues that the plain 

meatdng of the Language of Title 14 must be given effect. The District, 

however, maintains that the statutory language clearly establishes that 

the legislature recognized that units electing coverage under Title 14 

may have been previously certified under auorher statute and by a 

differel1t administTative body. The District cont euds that the 

legislature addressed this precise situation by expressly providing 

that prior Ullit determitlatiolls would contanue utldisturbed Ulltil a party 

properly raised a unf t ques td on under Ti tIe 14. The District ci tes 14 

~~ SectiOtlS 4010 (f) and 4018, arguitlg that in the Matter of .!!!!!! 

ClarificstiOtl Peti tiOD of FratertlSl Order of Police, Lodge ~ 1, 

RepreSetltatiotl Petition No. 86-12-008 (1987), the plaitl meatlitlg of 

sections 4010 (f) and 4018 was Lnt.e rpre red by the PERB to mean "that 
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the Coulleil' s 'prior certificatiotlS unde r Title 19, Chapter 13 are 

controllitlg only until properly COlltested under the provisiotlS of 

Section 1610 (£)'''.[3] 

The District also argues that it has a statutory right to an 

initial Ullit determination by the PERB. regardless of any change in 

circumstances. 

COllcernitlg the applicatiotl of res judicata. the District 

contends that the doctrine has been misapplied by the Association and 

has no bearitlg Otl this matter for the following reasons: (1) there has 

been 110 prior decisioll by the PERB involVing confidentiality; (2) there 

has been no prior final adjudicatiotl of the issue because un! t 

determil1atiolls by the Governor's Coutlcil unde r Ti tIe 19 are not 

elltitled to judicial review; (3) there 1s no idetltity of issue SitlCe a 

unit clarificatioll petition was never filed with nor addressed by the 

Governor's Coulicil; and , (4) olily the positioll of Admitlistrative 

Secretary to the Business ~fallager was ever addressed by the GovertlOr' s 

Council. The District maintains that res judicata clearly does not 

apply where, as here, different statldards or cri teria are cousdde red 

and applied by two separate and distit1ct admitlistrative bodies, each 

chartered under a sep~rate and different statute. 

The District ecnrenda that because the Rules and Regulations of 

the Goverllor's Coutlcil expressly pr ovf de that its decisions under Title 

19 are not; consf.de red bitlditlg eveu as to 1 ts OWll subsequent determitla­

[3] SectiOtl 1610 (f) of the Police atld Firefighters Employmetlt 

RelatiollS Act, 19 Del. C. Chapter 16 (1986) is identical to SectiOtl 

1410 (f) of the Public School EmploymeIlt RelatioTls Act. 
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tions, it would be incollsistent arid illogical to consd.de r those same 

decisions bitlditlg ou the PERB when addressing a similar issue arisiIlg 

under Title 14. [4] 

Finally. the Peti tiOtler argues that even should the PERB accept 

the Association's res judicata argueent , there have been chauges in 

material portiolls of the relevant job respollsibilities sillce the Karch, 

1989 determination by the Governor's Coutlcil. which the PERB must 

consider. 

ISSUES 

1. Whether the District's petition requesting the deletion of 

certain positioI1S from the curretlt baragitliIlg unit of clerical and 

secretarial employees for the reason that they qualify as confidential 

employees as defined itl Sectioll 4002 (f). of the Act, is properly filed 

111 compliance wi th the requiremellts of the Act? 

2. If it is de te rmf.ned that the peti tion is properly filed, does 

the 1989 determillatioll by the Governor's Coutlcil billd the parties',. in 

accord with the prillciple of res judicata. and resolve this matter? 

[4] Section 2.7, paragraph 3, of the Regulatiolls Under Title 19, 

Chapter 13, ~.£:. provides, ill relevaIlt part: "Although past 

decisiotlS may be considered, the GovertlOr' s Council 011 Labor will not 

be bound by those decisiotIS." 
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OPINION 

At the time this matter arose, .and COlltillUillg to tbe present. 

there has been no significant ease law applying the representation 

provisiollS of the Public School Employmellt Relatiolls Act. In this 

regard, the issue presented here is one of first impression. 

Subsequent to the amending of Title 14 in July, 1990, to include 

school support staff, but prior to the commellcement of this action, the 

bargailling unit of clerical attd secretarial employees exercised the 
-. 

the available option to remove itself from coverage unde r Title 19, 

Chapter 13 and to have its employee relatioTls gove rned by the PERB, as 

provided for in 14 DeI.C. 4002 (m). It is, therefore, Title 14, chapter 

40 which controls this matter. 

III order -to determille whether the petitioll was properly filed it 

is necessary to review the relevant portiolls of the Act. 14 ~ £., 

Sectioll 4018, provides: 

AllY employee orgatlizatioll that has been 

certified as the exclusive representative 

of a bargaining Ulli t deemed to be appropriate 

prior to the effective date of this chapter 

shall so coutd nue without the requiremellt of 

all electioll and certification until such 

time as a questiOtl conce rudng represent atd on 

is appropriately raised under this chapter 

ill acccrdance with sec td ou 4011 (b) of this 

title, or until the Board would find the unit 

not to be appropriate itl accordance wi th 
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section 4010 (f) of this Title (5] 

This provisloI1 evidences a legislative inteI1t that bargaf.nfug 

units determilled to be appropriate prior to the passage of the Act are 

subject to modification by the Board under certain circumstances. 

Section 4010 (f), establishes a procedure specifically for 

resolvillg questions conce rnfng the status of utlits determined to be 

appropriate prior to the passage of the Act. It provides, in releVatlt 

part: 

Ally bargaiIdtlg utlit determined to be appropriate 

pTior to the effective date of this chapter, for 

which all exclusive representative has been cert­

ified, shall so contduue without the requirement 

of a review and possible redesigl1atioll utltil 

such time.!!..!. guestiOt1 concerning appropriateness 

!!. properly raised ullder this chapter. The approp­

La teue ss of a Ullit may be challel1ged by the public 

school employer, 30% of the members of the Uti! t , 

all employee orgauizatiol1 or the Board not; more than 

180 days nor less thatl 120 days prior to the° 

expiratioll of allY collective bargaining agreement 

in effect on tbe effective date of this chapter. 

(emphasis added) 

The Associatioll acknowledges that the District's refilitlg of the 

[5] Section 4011 (b), refers to the process by whieh employees may 

decertify an existing bargait1it1g representative and d s Ilot at issue ill 

this matter. 
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petitiotl Otl January 23, 1991, complied with the statutory time 

requirements set forth in Section 4010 (f). Hence, the critical 

question is whether or not the petition is otherwise properly filed. 

The Public School Employment RelatiOtlS Act confers upon the PERB 

a general grant of authority to develop rules aud regulations 

necessary for the orderly and efficient administration of the Act •• 

Seetiotl 4006, Public Employmetlt Relatiotls Board, provides at Section 

(h): "To accomplish the objectives and to carry 

out the duties prescribed in this chapter, 

the Board shall have the followitlg powers: 

(1) To issue ametld and rescitld such rules 

and regulatiollS as it deems neceaaary to 

carry out this chapter and to prevent any 

persons from engaging in conduct in violation 

of this chapter. Such rules and regulations 

shall be adopted it1 accordance with Chapter 

101 of Title 29". 

The Act also cont.adns a specific directive for illclusion in the 

Board's rules. Article 4010, Bargaitling Utlit Determitlatiotl, provides at 

Sectiotl (e): Procedures for redefillitlg or modifyitlg a 

unit shall be set forth in the rules alld 

procedures established by the Board. 

Pursuant to these provisiotlS, the PERB adopted the Rules and 

Regulatiotls of the Delaware Public Employmet1t Relatiolls Boar d s : Article 

3,. Represetltatioll Prcceedd ngs , of the Board's Rules attd Regulations, 

provides at paragraph 3.4 (8), Modification of .!. Bargaitling Utlit: 

Itl the event; that there is a subs rautd a l 
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modificatiotl in the nature of the duties 

and workitlg coudi tiOllS of a posi tiOll wi thin 

the bargaitling unit, or a new position is 

created ..!!!.there is ~ other eompelling 

reason for the Board ~ consider modifying 

the designated bargainlng~, the public 

employer or the bargaining representative 

may file a petition with the Board wbich 

shall include the followitlg: (a) the Dame 

of the employer; (b) the name of the exclusive 

representative; (c) a description of the 

bargaillitlg utlit; (d) a brief statement 

explainillg the reasons for a modificatiol1 

of the bargaining unit. (emphasis added) 

The Associatiotl' s arguneut that the burden of proof cOtl£rontitlg 

the District is to establish "by a prepoude rance of the evidetlCe that 

the previously certified and presumptively appropriate bargaining unit 

has become Lnappr opr Lare " construes the requiremetlts of rule 3.4 (8) 

too narrowly. Contrary to the Association'. position, a substantial 

change it1 the na tuxe of job duties is not the exclusive requirement or 

basis for the Board to consider modifying an existing bargaining unit. 

In add! tiOll to changed requiremetlts t the ereatiol1 of' new pos! tions 

(which is uo t alleged here) and other compelling cicumstatlces are 

also sufficient grounds for the Board to revi~w the appropriateness of 

an existing unit. Specifically, the critical question is whether the 

enactment of a new statute, unde r which the respondent volutltarily 

elected to be gove rned , cons td tute a ccmpe Ll Lng reason, as required by 
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Rule 3.4 (8). for the PERB to ceusader modifying the currently 

desigtlated Ul1it. 

A comparison of the two statutes involved is determinative that 

the question must be ansve red affirmatively. The statutory definition 

of "cot1fidential employee" under the Public School Employee Relations 

Act. is set forth at Section 4002 (f). as follows: 

any employee whose functional respol1sibilities 

or knowledge in eonuectiou with the issues 

itlvolved in the collective bargaining process 

would make membership in an appropriate 

bargait1ing utlit itlcompatible with the employee's 

official duties. 

The Rules of the Govertl0r's Cout1cil. at Section 1.13. defines 

"Confidential	 Employee" as: 

&1 employee who, in the course of his/her 

duties, possesses or has access to confidential 

informatiot1 pertinent to the labor relations 

activity of the employer. 

Clearly, the two tests are different. Uuder Title 19 the mere 

presence of either "access" or "possession" to confidential 

information pertinent to "labor relations" activity is sufficient to 

COtlstitute cOtlfidential status. Title 14 not OI1ly requires the 

presence of "functional responsibili ties" or "knowledge" in eonnec tf.ou 

with issues involvillg the "collective bargaitdllg process", but also 

condi tiOtlS a fitldit1g of confidential! ty on the requirement that the 

presence of the enumerated factors "make membership in an appropriate 

bargail1itlg unf t incompatible wi th the employee's official duties". 
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Not only are the definitions dissimilar but, as the District 

POillts out. the Rules of the Governor's Cout1cil raise only a general 

presumptiOtl that inclusiotl of confidential employees In a contested 

bargaining unit would be inappropriate. The impact of confidential 

status under Title 14, 1s significantly greater. Article II, 

Defillitiol1S. at Section (m). Public School Employee, provides: "'Public 

school employee' or 'employee' meallS allY employee of a public school 

employer except public school administrators and cOllfidential employees 

of a public school employer j ••• ". Utlder Ti tle 19. confidentiali ty 

raises an issue of apprcprd atene ss ; i.e, whether the disputed positions 

may properly be included in the existing clerical/secretarial unit 

based upon the criteria set forth in section seetioll 1.13 of the Rules 

of the Goverl10r's Coutleil 011 Labor. Ilnde r Title 14, however, the issue 

is one of eligibility, for confidential employees are exempted from the 

Act and their Lnc Iusd on in allY bargaitlitlg Ullit would be impermissible. 

Where, as here, the issue involves a ques td cn of eligibility, 

rather thatl one of appr opr La teneas , the fact that two different 

admil1istrative bodies, empowered under differellt statutes to apply 

differetlt standards or defil1i ti011S, the resul t of which may have a 

sigt1ifical1tly different impact upon the posi tions it1 question and , 

~herefore, upon the composition of the eurrent bargaining unit, 

_COtlsti tutes a compellillg re ason for the Board to conafde r modifyitlg the 

existit1g unit. 

The application of res judicata, as argued by the Association, is 

Dot applicable ~o this particular fact situation. The prit1ciple of res 

judicata is based upon policy considerations including finality of 

litigatiotl, pr eveu td on of ueed Ies s litigation_ and avoidallce of 
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uuecessary burdens of time and expense , Whetl applied. res judicata 

precludes the relitigation of the same issue by the same parties in a 

separate actiOtl before a different judicial body. In order for the 

doctrine to apply, several standards must be met. The Association 

argues that the prior adjudication must provide: 

1. Identity in thing sued for; 

2. ldeliti ty in the cause of action; 

3. Identity of the parties to the action; 

4. Fitlali ty of the prior judgemellt; ~ and , 

5. Opportullity for full adjudication of the 

merits ut~er conditions of due process. [6] 

The absence of any one factor render s the prior decision itlapplicable. 

All-alysis of the cur rent facts clear establishes that such is the case 

in this proceedit1g. 

First. of the three positiotlS for which a determinatioll of 

COllfidetltiali ty is sought. the ollly one at issue before the Govertlor' s 

Coutlc!l ill 1989 was the Administrative Secretary to the Business 

Mal1ager. The definitions for determ1nillg COtlfidetltial status are 

different. Further, as previously discussed, the question before the 

Governor's Council was one of appropriateness of the disputed position 

for inclusion within an otherwise appropriate unit. The question before 

the PERB is one of eligibility-

Because it is clear that the 1983 rulillg by the Goverllor's Council 

failed to satisfy the requirements for identity of thing sued for and 

[6] Res Judicata and Collateral Estoppel ill Admitlistrative Poceeditlgs, 

Mogel. Baylor Law Review, Vol. 30: 463. (1978) 
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identity in the cause of action, it is umlecessary to address the 

questiOtlS of whether the proceedings before the GovertlOr's Councd I 

resulted in a 'final judgmet1t" or provided the opportunity for "full 

adjudication". [7] 

In determinitlg that the peti tion was properly f1led and the 

doctrine of res judicata does not apply. the preliminary issues are 

resolved. For the reasons set forth above, a hearing to determine 

whether the petitioned for postions are excluded from coverage of the 

PSERAbecause they qualify as confidential under the Act 1s to be 

scheduled at the earliest convenience of the parties. Because the 

[7] Esset1tial elemel1ts of adjudication it1clude: 

(a) Adequate notice to per sons who are bound by the adjudicatio!1; 

(b) The right on behalf of a party to present evidenee and legal 

argumel1t ill support of the party's corrtent.Lcns and fair opportullity to 

rebut evidence and argument; by opposdng parties; 

(c) A formulation of issues of law and fact in terms of 

applicatiotl of rules with respect to specified parties conee rnfug a 

specific tratlsaction, situation. status or a specific ser'ies, thereof; 

(d) A rule of fillality, expressing a point in the pr oceedfng when 

presetltations are terminated and a final decision is rendered. 

(e) Such other procedural elemellts as may be neceasa ry to ·COIlsti­

tute the proceedings a sufficietlt means of conclusively determinillg the 

matter 111 ques td on , the urgency wi th which the matter must be resolved, 

atld the opportunity of the parties to obtain evidence and formulate 

legal corrtentd ous , Restatemetlt of Law of Judgements, 2d, Ch. 6. 

sectioIl 83. 
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petitioll 111volves a question of eligibility under the statute, changes 

in essetltial job duties are not; re Ievant , The purpose of the hear Lug 

will be to determitte whether the positioIlS in queatd cu fall with!tl the 

8tatuto'ry exclusion of confidential employees. 

IT IS SO ORDERED. 

QQe,u-kJ ~ .tmJ'I ~ 
Charles D. LOtlg, Jr. Deborah Murray Sheppard 

Executive Director, PERB Prillcipal Assistallt, PERB 

DATE 

0° 
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