
STATE OF DELAWARE
 

PUBLIC EMPLOYMENT RELATIONS BOARD
 

COLONW- EDUCATION ASSOOATlO N, 

Ch argi ng Party . 

v . U,L,P, No, 93· 11·09 5 

COLONIAL SCHOOL DISTRICT. 

Re sp ond en t. 

Th e Co lonial Educati on Associa t ion (he re ina fte r " Assoc iation " or " Pe tit ione r" ) 

is the exc lus ive b ar gain in g repr esen t at ive of t he publi c school emplo yer ' s 

ce rti fica ted pro fession al employees . within the mea ning of §40 02(i) of the Pu blic 

School Empl oym ent Rel ations Ac t, 14 DeL e . Chapte r 40 (S upp. 199 0. herein af ter 

" Act"). Th e Colonial Schoo l Distric t (he reinaf te r " Distric t" o r " Res ponde nt") is a 

publ ic employer with in the meaning of 14 DeI.C, §4002( m). 

The Associa tion filed an unf air labor pr act ice charge on Novem ber 2. 1993. 

The District file d it s answe r on November 19 . 1993 , an d an amended an swer on 

Decemb er 22, 1993. Followi ng an inform al co nfe rence on January 6 . 1994 . the 

Asso ci at ion fil ed an amende d cha rge on Ja nuary 14, 1994 . The Distri ct filed its 

answer to the amended charge on January 27. 1994. Th e Association fil ed its re sponse 

to the ne w matt er contained in the Distr ict' s answe r on February 1, 1994 . 

Th e am ended cha rge all eg es th at by involuntarily rea ssi gnin g emplo yee 

Edw ard Short fro m his position of Gu idance Counselo r at Willi am Penn High Schoo l. to 

the posit ion of Biology reac her at Will iam Pen n in retaliat ion for his un ion activity, 

the District viola ted 14 Del. C, §§4007(a) (I). (.)(2). and (.)(3), 

On Fe brua ry 25. 1994. the Publi c Employmen t Relati on s Bo ard issued a 

determination that the amen ded plea dings we re su fficie nt to es tab lis h probable cause 
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to believe that an unfair labor practi ce may have occurred. A hea ring was held on 

March 24. 1994 . The parti es filed post-hearin g brief s. the last of which was recei ved 

on June 16. 1994. 

BACKGROUND 

Edward Short was hired by the Co loni al School District in Jan uary of 1967 to 

teach General Sc iences in the New Castle Middl e School. He was transferred at hi s 

requ est in 197 1 to the position o f Guidan ce Counse lo r at the William Penn Hig h 

School. In 1979 , Me. Sho n was appointed Chairpe rson of the Guidan ce Depanment , a 

post he held for approx ima te ly seve n (7) yea rs. His per forman ce evaluations during 

his assignmen t to the Guid ance Departm ent refle ct ratin gs of sat is factory or better . 

A federal court deci sion deseg rega ting the New Castle County schools. resulted 

in four (4) reo rganized sc hoo l distric ts being crea ted in 1982. The Colonial School 

Distri ct was one of the reorganized distric ts . Prio r to 1982. Guidance Coun selo rs at 

Willi am Pen n High Schoo l who wor ked during the summer month s were pai d a per 

diem rate determin ed by thei r annual sala ry based on a nine (9 ) mon th contrac t 

year. Fin ancial cons t rain ts resultin g from the de segregation order caused the 

District to redu ce the summer pay o f the Guid ance Coun selor s to a lesser hourl y rate. 

As a result, fewer Guidan ce Coun sel ors volunt eered fo r summer work . In a show of 

solidari ty prot esting the impos itio n of the hourl y rat e. none of the couns elo rs 

worked dur in g the summe r o f 1988. An incr easin g number of coun selor s 

volunteer ed each yea r thereaft er so that by 1991 al l of the co unse lors worked during 

the summ er. except for Mr. Shan . 

Mr. Shan . an outspoken cri tic of the hour ly rate of pay. encouraged hi s peers 

not to volunt eer for summe r work . His opposition is consistent with the posit ion of 

the Col oni al Ed ucation Association . Not unexp ectedly . the subje ct of the appropriat e 

rate of pay for Guidance Cou nse lo rs who work during the summer was an issue of 
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imparlan ce during the contract ne go tiation s c ulminating in the co llec ti ve 

bargaining agreem ent effe ctive Sep tember 1, 1990. During those neg ot iations, the 

Distri ct rej ected the Union ' s prop osal tha t Guidanc e Co unse lors be pa id at their 

regular school year rate for summer wo rk. The foll owing provisi on was agre ed upon 

as an acceptabl e comp romi se : 

Anicle to : Salarie s and Bcnefi ts 

10.12 Guidan ce Coun selors asked 10 work beyon d the regular schoo l 
year will be paid at the hou rly rate set forth in the cont ract as a 
minimum. The Boar d reserve s the right LO pay said counse lors at a 
higher rate not to excee d the regul ar rate of pay. Counsel ors within 
the same catego ry and organizati onal level asked La work beyond the 
regular school year will be paid the same rate. 

In May . 1991, durin g a disc ussion with the Deputy Prin cipal of William Penn 

High Schoo l. Kenn eth Falgow ski , Mr. Short referr ed to those co unse lo rs who 

volunteer ed fo r summe r work at the hourly rate as "sc abs ". A le tter repri man d ing 

Mr. Short for his use of off en sive and unp rofess ional langu age was issu ed by 

Buildin g Prin cipal William Roben s. A grievanc e was filed protes t ing the reprim and . 

Unable to resolve the matter thr ough the co n trac tu al gr iev ance proc edure, the 

Association filed for arbi tration. In a deci sion dated April 3. 1992. Arb itrator Ira Jaffe 

sustained the gr ievan ce. rescindin g the letter o f reprimand. 

During the summ er of 199 1, Mr. Short met with Princi pa l Rob ert s to discuss . 

among other thin gs. his de si res concerning continued profe ssi ona l growt h . During 

their di scus sion . Mr. Rob ert s inf ormed Mr. Short o f his inten tion for Guidance 

Counse lors to be availab le for co unseling sess ions wi th parent s aft er schoo l ho urs 

without an incr ea se in pay . Mr. Short expressed his unwilli ng ness to participate 

without increa se d comp en sati on . 

By letter dated August 12, 1993. Prin cip al Robert s advised Mr. Short of his 

immediat e reassignment to the positi on of Biology teacher in the William Penn High 

School. Mr. Robert s ' lett er provides, in relevant pan : 
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effective wi th the 93-9 4 schoo l year . 1 am changing your 
assignm ent at Willi am Penn from Guidan ce Counselo r in the E- I staff )
center to Sci ence Teacher (Biolo gy) in the E-2 staff center . 

Thi s reassignment is made in accordance with section 20 :1.5 of the 
agreem ent bet ween the Coloni al Schoo l Distri ct Boa rd of Educat ion 
and the Colonial Education Associa tion . Your tea chin g schedule is 
en cl osed . 

Mr. Short was not consu lted pri or to his receiving the letter . Despite repeated 

requ ests, he was not adv ise d of the rea sons for his rea ssi gnme nt . o the r th an the 

mo ve was co ns ide red to be in the bes t interes t of the sc hoo l. Believin g hi s 

involuntar y re assi gnment to be in ret ali ati on for hi s activiti es su ppo rt ing the 

Associati on ' s po siti on concernin g th e pa y rate for summ er work by G uidance 

Counsel ors and oth er Ass ocia tion re lated activit ies. the Asso ciati on filed th is unfair 

labor pract ice cha rge all egin g vio la tions of §§4007 (a)( I) . (a)(2 ). and (a)(3) o f the 

Act . whi ch provid e : 

( a )	 It is an unfair labor pract ice for a public sc hool emp loye r or its 
designated representat ive to do any of the followin g : 

(1)	 Interfere wi th. res tr ain or coe rce any emplo yer In or 
because of the exerci se o f any employee in or because of the 
exercis e of any right gua ranteed under th is chapter. 

(2 )	 Domin at e. int er fe re with or as si st in the fo rmatio n . 
exist ence or administration of any labor orga niza tion . 

(3)	 Enc ourage o r di scour age me mbersh ip in any emplo yee 
or ganiz ation by di scrimin ati on in regard to hirin g . tenure 
or oth er term s and conditi ons o f empl oyment. 

A hearin g was held befo re the Public Employment Relat ion s Board on Mar ch 

24 . 1994. Re spon sive post-h ear ing bri efs were filed by the partie s with a final bri ef 

being recei ved on June 16, 1994 . 

ISSUE 

Whether the involunt ary reassi gnm ent of Edw ard Short from the position of 

Guidan ce Coun sel or at the Will iam Penn High Schoo l to Sci ence Teacher (Biolo gy) at 

the Will iam Penn High Schoo l effective for the 199 3-94 schoo l ye ar viola ted §§400 7 

(a)(1 ). (a)( 2) and (a)(3 ) of the Public School Employment Relati ons Act . as alle ged ? 
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PRINCIPAL POSlTION S Of THE PARTIES 

Coloni al Education Ass ocia tio n : 

Th e Ass ociation cit es Wilmington Fi refighter s Asso ci ati on v . City o f 

Wilmington (V .L. ? 93-06 -085 (DeI.PERB . April 20, 1994), in which the Boa rd adopt s 

the rationale of th e Nation al Labo r Relations Board for dete rmi ning whethe r an 

employer has unl awfully di scr iminat ed against an employee in re taliation for Union 

activitie s as set forth in NLRB y, Wright Line. 251 NRL B 1083 , 105 LRRM 1169(9180 ), 

enf 'd. NLRB v, Wri ght Line, 662 F.2d 899 (l st cu., 1981), cen. denied . 455 U.S. 989 

(1982). 

The Associ ation maintains that the Distri ct : 

1.	 Was aware of Mr. Short' s Associa tion activiti es: 

2.	 Had exp resse d hos til ity toward his positi ons; 

3.	 Rea ssigned Mr. Short in an unprecedented move ; and, 

4.	 Off ered no explanat ion or reason sufficie nt to satisfy its burden of 

es t ablis hing by a pr epond er an ce of the ev idenc e that the 

reas si gnm ent wo uld hav e occurr ed in the absen ce o f the protected 

a c ti vity. 

Th e As sociation ar gue s that the evi dence is suffi c ient fo r the PERB to 

reasonabl y inf er that the Distri ct' s action in reassig ning Me Short to the position of 

Biolo gy teache r was tak en . if not in full then at least in part . with an unlawf ul 

di scriminator y mo tive . 

Colon ial Schoo l Distr ict ; 

The Distri ct deni es the reassig nment o f Mr. Short was in ret alia tion for 

pro tected Un ion acti vity . Th e Distri ct contends that si nce filin g the grievance in 
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May, 1991, prot estin g the writt en repri mand issu ed to him for referr ing to se ve ral o f 

his pe ers as "sca bs", there is no evide nce that he: 

1. Fil ed a g rieva nce; 

2 . Served as an ad vocate for a grievant; 

3. Testifi ed in support of a grievant ; 

4 . Participat ed in co lle ctive barga inin g negotiat ions; or 

5. Served as an offi cer of the Union. 

Th e Distr ict argues that the issu e concerning the rate of pay for Guidance 

Counselor s who vol unteer fo r summer work was resolved du ring the co llec tive 

bar gaini ng negot iati ons result in g in the coll ecti ve bargainin g ag ree men t eff ecti ve 

September 1, 1990. Not on ly did the language of section 10:12 rem ain unchan ged in 

the ensui ng Agreement effec t ive Septembe r, 1993, the Association did no t propo se to 

change the language. 

Principal Roberts, who alo ne was responsib le for the disp uted reass ignmen t. 

was unaware o f either Mr. Short's conti nu ing opposi tion to the agr eed -upon co ntr act 

langu age con cernin g the sum me r ra te of pa y for Guidanc e Couns e lo rs by 

enc ouraging indivi dual cou nse lo rs not to wor k o r that for app roximate ly one ( 1) 

yea r Mr. Short serve d as the Assoc iat ion's contact person for Schoo l Board member 

Ken Sch ill ing. 

Th e District mainta ins the assignm ent of Mr . Short result ed sol ely from the 

need to add one (1 ) Biology teacher at the High School. Because o f the diffi cult y 

recru itin g a qualified Biolo gy teacher prior to the sta rt o f clas ses, it was decid ed to 

reassign a teac her to fill the position. if possible. The only elig ible teacher within 

the bu ilding, Mr. Short , was reassigned to fulfill the need. 
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OPINION
 

The Wri~hl Lin e rat ional adopted by the Board in F jr e fi ehl er s (Su pra ,) appli es 

to alleged violations of §4007 (a)(3) of the Act. The facts o f this matte r do nc r raise an 

issue o f pretext, "where in the employe r's asserted jus tificat ion for the adve rse act ion 

taken i s a 's ham', in that the pur port ed rule or circ umsta nce advan ced by the 

employe r did not exist . or was not , in fact , relied upon", fire fig hters (S upra .>. 

The deta iled an alysi s of th e "dua l moti ve " rational e set fo rt h in the 

Fi refighte rs deci sion need nOI be restated he re. In summary . the Cha rgin g Party has 

the burden to est abli sh that the employee's protected conduc t was a substant ial or 

motiva ting facto r in the employe r 's adverse employ ment action . Once es tablished. 

the burd en shif ts to the empl oye r to es tabli sh the presen ce of a legit imate busin ess 

in teres t which, desp ite the employee ' s prote cted activity , wou ld have result ed in the 

same emp loyment decis ion . 

To satis fy it s initi al burden, the Charging Part y mus t e st abl ish : (1 ) the 

employee enga ged In pr o tect ed activit y; (2) the employe r wa s awar e of the 

em ployee's activi ty; and (3) the prote cted activity was a substantial or motiva ting 

factor for the emp loyer' s action . 

In th e two and one -half (2 1/ 2) ye ars im media te ly p rece d ing hi s 

reassig nment, Mr. Sho rt's Associ atio n re lated acti vi ty can be ca tegor ized as follow s: 

(1) con tinuing oppo sition to the hour ly rate pa id sum mer work at les s than the 

regular schoo l year ra te ; (2) enco ur ag ing Guida nce Counse lors not to vol untee r for 

summer work ; (3) filing a g rieva nce in May, 1991, protestin g his wri tten reprimand ; 

and (4 ) servin g as the Associ at ion' s cont act per son for Sch oo l Board Member 

Schil ling. 

Prin cipal Roberts testif ied it was essent ial that Gu idance Cou nselors work 

du ring the summer months in ord er ( 0 prepare for the next school year. Mr. Shon's 

opposition to Guidance Coun selors "v olu r ueeri ng" to work at less tha n the rate of pay 
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establis hed by the contrac t for the reg ular school year had been o ngo ing for some 

ten (10) years. Mr . Robe n s ackno wledge s that Mr . Shon's pro motion o f his poin t of I 

view was so strenuo us that at one po int Mr . Robert s was conce rned that a physi cal 

co nfro ntat ion between Mr. Shon and o ther G uidan ce Co un selo rs mi ght res ult . 

Consi dered as a whole, the evidenc e support s a finding tha t Mr. Roberts was aware of 

Mr. Short ' s contin uin g effo rts to en cour age the Gu idan ce Counse lors to re fu se 

summer work . Con siderin g the inten sit y o f the iss ue, to co nc lude otherwise wou ld be 

nai ve . 

Not all co nduc t by an indiv id ual employee. however . is prote cted ac tivit y 

under the law. Wheth er Mr. Short ' s co nduc t co nstituted protect ed activi ty and. if so , 

whether that conduct was a mon vau ng factor for his reas si gnm ent is ques tio n ab le . 

De spite the Associ atio n ' s argum ents to the COntra ry , the con tract ual la ngu age is 

clea r on its face and establi she s the District' s right to set the summe r rate of pay for 

Guidan ce Co unselor s below that paid during the regu lar school year. The reco rd -\.~.~ . 
fun her indicate s that the Distric t did pa y Guidan ce Counselors duri ng the summers of 

1991 , 1992 and 1993 at the lower summer rare without legal or co nt rac tual cha ll enge 

by the Associatio n. These facts cast seriou s doubts on whe the r Mr. Sho rt in 

co nt inui ng to advoc at e that Guidan ce Cou nse lo rs re fuse to work summers wa s 

furth erin g the Asso cia tio n's posi tion. Furthe r. Princ ipa l Ro be rts te stified that he 

had no kno wledge o f Mr. Sho rt's role as an Associatio n li aison wit h School Board 

Member Sc hilling . Fina lly . th e fi ling of a grievan ce wh ic h was pro cessed in 

accordance with the con trac tual g rieva nce procedure and susta ined by the arbitra to r 

does not . in and of it sel f. es tabl ish a basis for co ncluding thai subsequent act ions by 

the employe r were motivated by union animu s. 

Even con s ideri ng the e vidence in a light most favorab le to the Cha rging Party. 

the record at best supports a tenuous corr elati on between Mr. Sho rt' s cond uct and the 

Distri ct ' s mo tivation for his reas signm ent. 
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The se cond prong of the Firefight er s te st provid es the employe r the 

opport unit y [0 prove that the same act ion would have occurred in the abse nce of the 

prot ected activit y. Prin cipal Robert s test ified o f the need for an additional Bio logy 

teach er at Willi am Penn High School as a result o f inc reased enrol lment. The need 

was explici t ly identifi ed on July 20, 1993. at one o f the eigh t (8) meet ings sc hed uled 

by Assi stant Supe rin tendent Dr. Geo rge Mency for t he purp ose of rev ie wing the 

"enro llment and staffing" status . District Exhibi t # 1. 

Mr. Rob ert s testified the al ternative of sign ificantly increasi ng the number of 

students in the exi st ing Biol ogy cla sses and the elimination of one (I ) lab cl ass was 

unac cep table from an ed uc atio nal s ta ndpoin t. 

Dr . Henry Rose. Direct or o f Human Resour ces for the Distr ict. affi rmed Mr . 

Raben's deci sion to add one (I) Biology teacher at Will iam Penn High School on July 

22. 1993. Distr ict Exhibit #2 . Mr. Robert s immedia te ly checked with the principals of 

each of the thr ee (3) middle schools I in the Dist rict . who advised him the y had been 

unsu ccessful In their ef fo rts to recr uit qualified sc ience tea ch er s . Mr. Robert s 

testified [ha t historicall y Scien ce tea ch er s wer e less avai lable and . t here fo re . mor e 

difficu lt to recruit than are Guidanc e Coun selor s . 

In review ing the qua li fications of the teac hers at the High Sc hoo l whe re the 

opening ex isted. as has been the practice of the Dis trict under Dr. Meney, Mr. Roberts 

determi ne d that only Mr. Short wa s eli gible to fill the vac ant Bio logy pos ition by 

virt ue of his prior certifi cat ion to teach science and the fact that he had previously 

done so at the New Castle Midd le School . Mr. Robert s chose not to purs ue trans ferring 

a Biolog y teach er from anot he r sc hoo l because o f the resultin g rippl e effect. the 

short time frame unt il the ope ning of school and his de si re to not merely tran sfer 

the problem els ewhere . 

Will iam Penn is the sole High School in the Co lonial School Distri ct . 
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Despite the fact that his certification had expi red . Mr. Short was elig ible for a 
)

Limited S tandard Certificate perm itting him to teach Biology whi le qua lifying for 

recertificati on by compl eti ng six (6) college level credit s in Bio log y and leach ing 

theory and appli cation over a two (2) yea r per iod . Although he acknowl edg es that 

recertification wou ld invol ve only one attendi ng cl asses (I ) nigh t per week or 

attendin g summ er cl asses. Mr. Short objects to do ing so for the reason that it would 

interf ere with eith er hi s part -rime or summer em ployment. 

The Assoc iatio n co rrec t ly maint ain s t hai ci rc ums tam ia l e vide nce ma y 

prop er ly be cons ide red in eva luating the employe r 's act ual moti ve. In th is regar d , 

the Associ ation argues that Mr. Short 's ce rti fica tion 10 teach Sc ience had expired. 

that thi s was the fir st op portu nity for the Distri ct to reassign Mr . Short out side the 

Guidance Department, th e favor ab le per forman ce eval uation rece ive d annually by 

Mr. Short, that Mr. Rob ert s had never revie wed Mr. Sho rt's performance as a 

teacher. that the pos ition o f Biology reacher was never advertise d nor was Me. Short 

ever told of the reason for his reassignment , we re conside red. 

The Association ' s posi tion that thi s was the fir st opport unity to tr ansfer Mr. 

Short is disputed . Regardless. it is the facts surrounding the specific reassignmen t to 

the Biology posi tion in 1993 which are cont rolling in reso lving thi s cha rge. Me. 

Roberts testified that his primar y concern in rea ssignin g Mr. Short was to fill the 

Biology position . He was not concerned with the loss of a Guidance Counse lor as he 

believed from exp erience that he could more ea sil y fill that posit ion. He conside red 

the evaluati ons of Mr. Short 's perf orman ce in the position of Guidance Coun selor as a 

po siti ve indi cator that Mr . Sho rt would be an effec tive teac her. Consequent ly, the 

all egation that Me. Rob ert s had never reviewed Mr. Short as a teacher is imma terial. 

Furth er. Mr . Robert s' explanat ion as to why he did not adve rt ise the Bio logy position 

was not refut ed . 
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The Association' s most persua sive argument IS the Distric t ' s fai lure to e xpl ain 

to Mr. Short the reason (s) for his reassi gnmen t. Mr. Robert s testified simp ly th at he 

is neith er requir ed by the cont ract no r is it hi s practi ce to explain or jus tify hi s 

deci s ion s. Whil e it is hi s prerogati ve, il should be appa rent that the continu ing 

fai lure to co nvey to affec ted emplo ye e s t he und erlyi ng log ic for in voluntar y 

transfers will undoubtedl y result in futur e griev ances and charges of this type . 

The Associa tion' s argument s supporting the infe rence which the Board must 

reach for the Assoc iation to preva il do not pe rsuasive ly rebut the d irect ev iden ce of 

record , most import antly the unrefut ed requi rement for an ad dit iona l scie nce 

teacher to teach Bio logy at the High Scho ol, the relat ive ly sho rt time frame with in 

which the Distri ct was requi red to act . the re lative availab ilit y of qua lified Bio logy 

tea cher s versu s Guid ance Counsel ors . and the Iac t that Mr. Sho rt was the on ly 

teacher at the High Schoo l eligib le for reassignment to the Biolo gy position . 

PECISION 

The reco rd confirm s the presence of a leg itimate business reason whic h wou ld 

have resu lted in the reassign ment of Mr . Short even had he no t engaged in prot ected 

activi ty. The record fa il s to es tablish that the reassignm ent of Mr . Sho rt was in 

retali ation for o r prima ri ly motivated by hi s parti c ipat ion in pro tected ac tivi ty. 

Having so con cluded , ther e is no basis for find ing a vio la tion of either §4007 

(. )(1) . (. )(2) or ( .)(3) of the Act . as alleged . 

CONCLUSIONSOf LAW 

1. The Col on ial Schoo l Distr ict is a pu blic employe r within the meani ng of 

§4oo2(o) of the Publi c School Employment Relations Act, 14 DeLC, Chapter 40 . 
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2. The Colonial Education Associa tion is an emp loyee organiz.atio n wi thin the 

meaning of §4002(h) of the Public School Employm ent Relations Act . 14 De I.C, Chapter 

40 . 

3. The Col onial Ed u cati on Assoc iat ion is an c xclu s ive ba rgainin g 

representative within the me anin g of §4002( i) o f the Publi c Schoo l Emplo yment 

Relation s Act , 14 DeI. C. Chapter 40. 

4 . Consis ten t with the foregoi ng opinion and findin gs. it is determined that 

the employ er's conduc t, as specified, docs no t cons titute a v iolation of §4007(a )(I ) of 

the Act as allege d. 

5. Con si stent with the fo regoing opinion and findings, it is determin ed tha t 

the employe r 's conduct. as spec ified. docs not consti tu te a viola tion of §4007 (a )(2 ) of 

the Act as alleg ed. 

6. Con sistent with the foregoin g opin ion and findings , it is determin ed that 

the employe r's cond uct , as specif ied, does not co nstitute a violation of §4007 (a)(3) of 

the Act as alleged . 

WHEREFORE , the Charge is hereby dis missed. 

IT IS SO ORDERED . 

Dated: August 3 1. 1994 (Sl Cha rl es D . Long. Jr 
CHARLES D. LONG. JR. 
Executi ve Di rector 
Del aware PERB 
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