
STAlE OF DELAWARE
 

PUBLIC EMPLOYMENTRELATIONSBOARD
 

THOMAS F. PENOZA, President 
FOP LODGE No.4 , 

Charg ing Party . 

v . U.L.P. No. 93-11-096 

CITY OF NEWARK, 

R e sponde nt. 

PROBABLE CAUSE DETERMINATION 

Cap tain Thomas F . Peno za (hereinaft er " Chargi ng Party" ) is a publi c employee 

wit hin the meaning o f §1602(k) of the Poli ce Offi cers ' and Firefighter s ' Emplo yment 

Relation s Act, 19 De I .C . Chapte r 16 (herein after " the Act" ). Th e City of Newark 

(herei naf ter "Ci ty" o r "Re spo nde nt") is a publi c employe r within the meanin g o f 

§ 1602(1) of the Act. 

On January 10. 1994 . Chargin g Part y filed an unfair labor practi ce complaint 

wit h the Publi c Em ployment Relations Board (her eina fter "PERB ") . Th e complaint 

alle ges th at i t has bee n the Cit y ' s practice to desi gnat e the highest ranking officer 

working to serv e as the Actin g Chief of Poli ce durin g the Chie f ' s absence . The 

charge asse rts that the City ' s relianc e upon Charging Party's position as President of 

F.O.P. Lodge No. 4, the exclu sive bargaining represent ative of all poli ce offi cer s below 

the rank of Chief, as a reason for not designat ing him Acting Chief during the period 

December 23, 1993 , through Janu ary 3, 1994 , violates §§ 1607 (a)(I), (a)(2), and (a)(3), 

of the Act. 

On January 19, 1994 , the City fil ed its Answer to the Complai nt deny ing any 

wrongdo ing. The City argues that the Chief' s action constitute s a valid exercise of his 
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management authority conf erred by Gener al Order 12.1.A whi ch has been in effe ct 

since Septem ber l , 1989. Th e General Order provide s, amon g other thing s, that: 

The Chie f may appoint a member of the command staff to serve as 
Act ing Ch ief of Poli ce duri ng absen ces o r sc hedu led va cation, 
trainin g, etc . The staff memb er so appoi nted shall se rve, regardl ess 
of rank, with all the responsibili ty and authority of the Cbief of 
Poli ce . Such appoi ntment will be in writ ing and distributed in a 
tim ely fashion . 

Th e City alleges under New Mau er that the design at ion o f an offi cer in the 

comman d struc ture to serve as Actin g Chief of Poli ce inv olv es the "sel ect ion and 

direc tion o f perso nne l" whic h by statute constitutes a matter o f inhere nt mana ger ial 

policy reserved to the d iscre tion of manage ment. 19 DeI. C . §1605. 

The City furt her maint ains that Chargi ng Party lack s sta nd ing to file an 

unfair labor practice charge under 19 DeL C, § 1604(b) becau se the plead ings prov ide 

no basi s for conc ludin g that Cap tain Penoza was authorized by Lodge No. 4 to file the 

com p lai nt. 

On January 27 , 1994 , Cap ta in Penoza filed his respo nse denyin g the new matter 

set forth in the City' s ans wer. 

OPINION 

Neithe r of the two (2) af firmative defenses plead by the City are di sposit ive of 

thi s matter . 

1. § 1605 conce rns the bar gainin g status o f a matte r of inh erent mana geri al 

poli cy vi s -o -vt s the sta tutc ry . "duty to ba rgai n over "t erm s and cond itions o f 

employme nt" . 19 De I. C. §1602( d) and (n). The issue here is not an alleged violation of 

§ 1607( a)(5), failure to bargain in good faith, but wheth er the City 's conduc t violates 

§§ 1607(a)( I), (a) (2 ) and (a)(3 ). Ther efore , wheth er or not th e design ati on o f a 

subo rd ina te offi cer to se rve as Act ing Chief o f Poli ce qu alifi es as an inh erent 

man ager ial poli cy is not dis pos itive o f the allege d violati ons set forth in the 

Compl aint. 
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2. Boa rd Rule 5.2 pertai ns to the filing of an unfair labo r pra ctice char ge. It 

provides, in re levant part: 

(a) ... a pub lic employer, a labor organizat ion, or one or m 0 r e 
em ployees may file a co mplain t alleging a viola tion of 14 D e I. C. 
§1607 . (emphasis added). 

Section 1604( b) , on the other hand , pertains to comp la ints subm itte d to the 

Employer and does not address the sta nding of an individual or an orga niz atio n filing 

an unfair labor prac tice with the Public Emp loyment Relatio ns Boar d. 

Having disposed of the City's affirmative defe nses, it is necessa ry to co nsider 

the merits of the Complaint. The sections of the Ac t alleged to have been viola ted 

prov ide: 

1607. Unfair Labo r Practices - Enumerated 

(a) It is an unfair labo r practice for a public employer or it s 
designated representa tive to do any of the followi ng: 

(I) Interfere with , res train or coe rce any employee in or 
because of the exercise of any right guaranteed unde r th is 
chapter. 
(2) Dominate, interfere wit h or ass is t in the fo rmat ion . 
existe nce or administra tion of any labor organization. 
(3) Encourage or discourage memb ership in any l abo r 
organ ization by discrimination in regard to hiring, tenure or 
other terms and co nditions of employment. 

In defending its action, the City relics upon General Order 12.l. A, in existence 

since September, 1989 , which confe rs upon the Chief the authority and discre tion to 

designate an Act ing Chief during his absence . There is no allegatio n that the 

Genera l Order is, for any reason, in any way defec tive or represents an abuse of the 

manag ement 's authority. There is, therefore, no en ti tleme nt by the Cha rgi ng Party 

or any other police officer to the position of Acting Chief of Police. 

The prac tice of designating the highest ran king officer who is working, if 

proven, wou ld not alter the outco me since it does not take precedenc e over the clea r 

and unamb iguous language of the General Order. 
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Nor is it co mpel1ing that Cha rgi ng Party was not selec ted beca use of hi s 

re spon sibil iti es as President of F.O.P. Lod ge No . 4. th e exc lus ive ba rga ining 

rep resentative for all police officers below the rank of Chief. The City's conce rn jh at 

the responsibilit ies of the Chief of Po lice and those of the President of the exclus ive 

ba rga in ing repr esent ati ve crea te the potenti al for a conflic t of int ere st is not 

un reasona b le . 

Finally, the Complain t all ege s a per se viola tion of the Act ; th ere fore . the 

informal resolution of prior di spute s has no beari ng upo n the resolution of this 

matter. 

DEOSION 

For the reasons disc ussed. it is determ ined that pursuant to Rule 5.6 , Deci sion of 

Prob ab le Cau se 

Employment Relati on s Board , the pleading s fail to support a finding of probab le 

cause to beli eve that a violati on of §§ 1607{a)(I) , (a){2) and (a )(3 ) o f the Act . as 

alleged , may have occurred . 

Acco rding ly, the Comp laint is dismi ssed subject to appeal for rev iew as set 

fort h in Regulatio n 7.4 . 

IT IS SO ORDERED. 

DA1ED: 25 February 1994 lsI Charles D Lone . Jr , 
Charles D. Long. Jr. 
Exec utive Director 
Del. Public Employment Relation s Bd. 

936
 


