
STATE OF DELAWARE 

PUBLIC EMPLOYMENT RELAT IONS BOARD 

IN THE MAITER OF THE O BJECf ION TO THE 
CONDUcr OF THE CERTIFI CAn ON 
ELECI ION RE; 

KENT COUNTY LEVY COURT Repr esentati on Pet it io n 
No. 94-12 -110 

and 

INTERNA TIO NAL UNION OF ELEC TRO NIC, 
SALARIE D, MACHI NE and FURNITU RE 
WORKER S, AFL-C IO . 

A petiti on for barga ining un it det erm ination and ce rti fica tion of ex cl us ive 

ba rg ai ning repr esent ative was f il ed by the Int ern ati onal Unio n o f El ectr oni c , 

Sa laried, Machin e and Furn itur e Workers , AFL-CIO . (hereinafter "IUE" or "Union") 

on Decemb er 21, 1994. Th e approp ria te bargainin g unit was determin ed to be all 

pr od ucti on and maint en an ce hour ly e mp loy ee s of the Kent Co unty Wa stew at er 

Facility , including Maint en an ce Mech an ics. Electrici ans, Equ ip men t Operator s , Lab 

Technicia ns. Supply Specialis ts , all Plant Ope rators (in cludi ng Senior Oper ators and 

A ssis ta nt Operator s) and a ll other no n-supe rv is ory ho url y emp loyee s of the 

Wa stewate r Facility . The bar ga inin g unit exc lude d the po sition s of Assi s ta nt 

Maint enan ce Mecha nic For em an and Ad minist ra tive Sec re tary . 

A certifi cation election was conducted by the PERB on Mar ch 8, 1995, at the 

Kent Count y Wastewater Treatment Facilit y. Ballots were cas t by twe nty- nine (2 9) of 

the thirt y (30) eligib le voters . Twenty (20) ball ots were cast for lite IUE, nin e (9) 

ball ot s were cas t fo r No Rep resent ati ve. There were no chall enged ball ots . Th e rUE 

wa s ce rtif ied as the exc lus ive bar ga inin g repr esent ati ve of the employe es in the 

barg aining unit for purpo ses of coll ecti ve bar gain in g. 
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Kent Co unty Levy Co urt (hereinaft er "Co unty") filed an objec tio n to the 

co nduc t of the election on March 16, 1995. The Co unty objec ted for the foll owin g 

re aso ns: 

I .	 Th e IDE andlo r its repr esenta ti ves h ad con tac t with pot ential 
v ot er s via per son al vis its, di stribution o f li te ratur e , an d 
tel eph one ca lls within the imm ediat e 24 hour s prio r to the 
election in vio latio n of NLRB ru les. 

2.	 The IUE andlo r its represe nta tives viola te d DeI.C. Sec. 1307( b) , 
numbers 1, 5, and 6. 

Th e IUE willf ully int erf er ed with, restrained , and co erced 
employee(s) prior to and durin g the elect ion process . In spite of 
the fact that their unf air labor cha rges were d is missed and 
definiti ons of "Ma nage me nt Ri ght s" ex p la ined to t he m, they 
pe rsis ted in making fal se promi ses abo ut shift cha nges. sta ffing 
level s and items that would not fall within co llec tive ba rgaining 
right s. They distributed union literature both dur ing the norm al 
co urse of work and the elec tio n proc ess. Whe n they posted 
libelous materials on the Co unty's bull etin g board and were to ld 
th at it was a possibl e vio la tio n, so me ite ms were remo ved; 
however , new ite ms appea red the da y befo re the elect ion. [Items 
was attac hed to the County's objec tion] 

An employee repo rted that he had been the vic tim of verba l 
and physical abuse, and the threa t of worse if he vote d aga inst \­
the IUE. He was told they would know how he voted. He has asked 
for assistan ce in findin g a new jo b. 

3.	 The IUE violated Sec tion 4.I( e) of the PERB rules and regulati ons. 
They stat ioned uni on represe ntati ve s outs ide of the po ll ing pla ce 
handin g out uni on para phernalia and we re e lec tionee ring right 
in front of the entra nce to the pollin g place . The IUE 
repre sentati ve was in the pollin g place whil e peop le were vot ing , 
and spoke with vote r(s) in the restr icted area direct ly outs ide of 
the pollin g area. 

Th e Co unty req uests a hearin g and a determin ati on that the elec tion result s be 

o ve rtur ned. 

Th e IUE responded to the County's object ions on Frid ay, March 17, 1995. The 

IUE de nies that the di str ibu tion of lit eratur e, visiting of employees or teleph onin g of 

potent ial vo ters with in the twenty-f our (24) hour peri od pr ior to the ejec tion violat es 

the sta tute or PERB reg ulat ions. It catego rica lly denies the Cou nty's allega tions that 

it s represen tati ves made fal se promi ses, di stri buted liter atu re dur ing working hOUfS, 

p ost ed libel ou s mat erial s on Co unty bull etin boa rds and/or verbally or phy si call y 
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abu sed any emp loyee . The IUE attac hed to it s respon se a copy of all lit erature 

disseminated by the IUE to Kent County Wastewater emp loyees . It asserts it was never 

inside the pla nt prior to the morning of the elec tion and that its meth od s of 

dist ributio n do not provid e eit her ground s for sett ing aside the election nor find ing 

of an unfair labor practice . The IUE argue s that the Not ice of Elec tion cl earl y stated 

that any emp loy ee had the right to repor t any interference, coe rc ion or restraint to 

the Publi c Employme nt Rela ti ons Board "im mediately". F ina lly, it rej ect s the 

County's asse rtion tha t the IUE engaged in electio nee ring in the pollin g area, noti ng 

that the area was under the d irec t con tro l of PERB officia ls dur ing the entire 

ba lloti ng process . Th e IVE notes that no obj ection s to emp loyee co ntact we re 

regi stered durin g the vot ing proce ss and that Cou nty repre sen tativ es signed the 

"Certificate of Condu ct of Election" at the conclusion of the vo ting, veri fying that the 

election was conducted fairl y and in secret. 

OPI NIO N 

The County asserts that the result s of the Marc h 8 elec tion should be set aside 

beca use the IVE had contac t with po tentia l voters within the twen ty four (24) hour 

pe riod im medi ately preceed ing the e lec tion thr ough per son al visi ts, d istri bution of 

lite ra ture, and tel elph one ca lls. Th e Cou nty alleges tha t the IVE' s cond uct "v iolates 

NLRB rul es". 

Sect ion 1311(c) of the Public Emp loyme nt Re lations Act ( 19 DeLC, Chap ter 13 

(I994 ){hereinaft er "PERA" ) requires that fo llow ing th e de termina tion of an 

appr opr iat e bargainin g unit, "..; the Board shall cause an election of all eligibl e 

emp loyee s to be he ld within a reasonab le time after the unit determi nation bas been 

made , in accorda nce wi th procedures adopt ed by the Board , to determ ine if and by 

whom the emp loyee s wish to be repr esented." (emphas is added). Elec tion procedur es 

( are governed by Regu latio n 4 of the Rules and Regulation s of the Publi c Employme nt 
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Rel ati on s Boa rd . Unde r Regulati on 4. 1, camp aigning shall be co ntro lled unde r the 

unfai r labor practi ce provi sions of statute. 

While the sta tutes admi ni stered by the Publ ic Empl oym ent Relation s Board . 

incl uding the PERA . para llel the National Labo r Relat ions Ac t in some area s. the PERB 

es tablis hed in its earli est dec isio ns under the Pub lic Scho ol Employment Re la tio ns 

Ac t that although dec isio ns by the Nat iona l Labor Rel ati ons Board ("N LRB") may 

prov ide gu ida nce . they do not co nstitute binding precede nt for the PERB . Se a fo r d 

Educatio n Associat ion y. Ed, of Education, Del. PERB , Case 2 ~2 ~ 84S (3/ 19/84). 

In regulating el ectio n and campa ign co nd uct. the Nati onal Labor Rel ati ons 

Board ha s defi ned prohib iti ons an d re stri c tion s pr imar ily thr ough it s ca se law. 

rather than thr ough the promulgati on of regulati ons or sta tuto ry edi ct s . The "24 

hour rule" es tablished by the NLRB in Peerl ess Plyw ood Co . ( 107 NLRB 106 , 33 LRRM 

1151 ( 1953» , prohibit s employers and unions alike from making election speeches to 

massed assembli es of employee s, on company time, within twenty four (24) hours of a 

scheduled repre sentati on electi on . The ru le does not pro hibit employe rs or unions 

from making campaign speeches on or off company premi ses duri ng the 24 hour 

pe riod if employee att enda nce is voluntary and the employe e is on his or her own 

time. Ne ithe r does the rule prohibit the distribu tion of liter ature or perso na l contact 

of pote ntia l vote rs. 

The "24 hour ru le" has not bee n adopt ed by the Delaware PERB ; however , eve n 

if it had bee n adopted prior to thi s elec tion, the complained of conduct would still be 

permi ssible . For these reasons, the County ' s fir st objection is di smi ssed. 

1 The Rules and Regulations specifically references the Public School Employment Relations 
Act, 14 DeI. C. Chapter 40 (1982, 1989) and the Police Officers and Firefighters Employment 
Relations ACI, 19 Del C. Chapter 16 (1986). The Public Employmem Relations ACI became 
effective in September 1994, and is identical to the other two statutes in all material respects. 
The regulations adopted by the PERB, therefore, have and continue to be applied to the PERA and 
have not been revised since its passage. 
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The County furth er alleg es that the IUE "will fu lly interfered wi th, rest rai ned 

or coe rced employe e(s) pri or to and during the e lection process" in vio lation of 19 

DeI. C . §1307(b)( I), (5) and (6). It asse rts that the rUE made "false promises" about the 

outcome of co llective bargaining. Union promises are cus tomarily conside red part of 

the give and take of campaign propa ganda . Employer promi ses of bene fit or threat 

have been subjec ted to grea te r scruting beca use the employer ge nera lly has it 

within its pow er to implement its promi ses, whereas a union does not. As stated in 

Smith Co. (192 NLRB 162, 78 LRRM 1266 ( 197 1»); 

Empl oyees are genera lly abl e to understand th at a Unio n cannot 
obtai n benefit s automatica lly ' by winning an elec tion; bu t must seek 
to win them through collective bargaining. Union promises ... are 
ea sily rec ognized by emp loyees to be dependen t upon co ntinge nc ies 
beyond the Union's co ntrol and do not carry with them the sa me 
degree of finality as if uttered by an employe r who has it with in hi s 
power to implement promi ses or benefit s. 

Th e PERB recognizes the wisdom in ref rain ing from probing the truth or fal sity of 

ca mpa ign statements of the parties, and intervening only where a party has engaged -
in fra ud or forgery which renders voters unable to recognize propoganda for what it 

is. Re view of the lit erature disseminated by the IUE re veal s no evide nce of such 

fo rge ry or frau d . Exagge ra tions , inaccuraci es, and half truth s are best left for 

co rrection by the opposing party. In fact, the Coun ty acknow leges in the fin al 

parag raph of it s obje ction lett er that it "n. continually attempte d to educate our 

employees". The eva luati on of the verac ity of campaign statements is best left to the 

e mploye es, who , as matur e ind ividuals , have the capacity to reco gnize campa ign 

pro pog anda for wha t it is and to acco rd it appropri ate wei ght in their deci sion 

maki ng pr ocess . 

Unde r these circumstances, the IUE' s allege d "mis re prese nta tio n" do not 

co ns titute grounds for sett ing aside the elec tion. Fu rther , the County's allega tion 

that so me of the IUE' s statements constituted libel is not proper subjec t matter for 

( resoluti on in this forum. 
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The Count y all eges that the union "dis tr ibuted uni on lit eratur e both durin g 

the norm al course of work and the election process." § 1307(a)(5) states that it is an 

unf air labor practice for an employ ee organi zation to: 

Di stribut e or ganization al literature or othe rwise so lic it public 
employees durin g working hour s in are as where the actua l work of 
the publi c employees is bein g perf ormed in such a way as to hinder 
or int erfere with the ope rati on of the publi c employe r. Thi s 
paragraph shall not be constru ed to prohibit the di stribution of 
literatur e during the employee 's meal peri od or duty free peri ods or 
in such area s no t speci fically devoted to the performance of the 
employee's of ficial duti es. 

Th e st atutory pr ohibition is narro wer than s imply proh ibiting th e distributi on 

liter atur e during the norm al course of work . The objec tion alleges no hind ranc e or 

int erf erence with the ope ration of the publi c employer. The IUE explici tly deni es 

bein g in the physi cal plant pri or to the mornin g of the election. Thi s objection is 

the ref ore dismis sed for failure to state a substantial ba sis for sett ing asid e the 

e lec t io n. 

The County also alleges that "an employee" report ed he had been verbally and 

physically abused and threat ened . The obje ction does not state by whom the alleged 

abu se and threat s were committed. The test established by the NLRB for sett ing aside 

an election because of violence and threat s is set forth in Bauer Weldin !: and Metal v. 

NLRB (8th cu., 758 F.2d 308,11 8 LRRM 3193 (1985» : 

Whether the election was held with a general atmosphe re among the 
empl oyee s of confu si on, violence and thr eat s of violence, such as 
mi ght rea sonably be expected to ge nera te anxie ty and fear of 
reprisal and to rend er impo ssibl e a ration al uncoe rced express ion of 
choice as to bargaining repre sentati ve . 

In determinin g the serio usness of the thr eat s and the impact of allege d threats on 

the elec tion, the NLRB con sid er s the nature of the thr eat s and the surrounding 

circ ums tances, includin g wheth er a pri or climat e of vio lence and threat s exi sts, 

whether the threats enco mpass the entire ba rg aining unit, whether they wer e 

widely di sseminat ed, wheth er the per sons makin g the threat s had the ability to carry 
( 

them out , and wheth er the threats had a material impact on the election. There is no 
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evid ence, in thi s case, that a genera l at mosp here of threa ts, vio lence or coerc ion 

existed . Nor is there any allegation that the alleg ed threat was wide ly dissemina ted 

among bargainin g unit employees. Fina lly, eve ryo ne in the ba rga ining unit voted . 2 

The voting result s indicate a 2 1.0 1 pre fere nce by the employees for representation. 

If one hypoth eti call y assumes tha t the allegedly thr eat ened employee voted for the 

IUE, had his vote been cas t for No Rep resentative instead, it would have had no 

impact on the election result s. For these reaso ns, thi s object ion is di smissed. 

Th e Coun ty ' s fina l objec tio n co nce rns e lec tio neer ing in the pollin g area 

duri ng the elec tion. The poll ing area was des igna ted by the PERB prio r to the 

open ing of the polls. Pollin g area signs read: 

OFFICIAL PERB
 
POLLING ARE A
 

Polls Open: 6:45 * 7:45 a.m.
 
3:00 - 4:00 p.m. 

NO ELECTION EERIN G PERMITTED 
IN THIS AREA 

The signs were pos ted on the doo r to the confe rence room and on the glass doors 

betwee n the publi c adm instratio n area and the "back offices " which inclu ded the 

brea k room and appea red to pr imarily for staf f use. The polli ng area did not ex tend 

into the back area of the buil ding beyond the glass doors. During the election. both 

IUE and County repr esentat ives were in the back area on the other side of the glass 

doors from the pollin g area . Employees genera lly came to vote one at a time , but 

when more than one employee was waiti ng to vote. they were asked to remain in line 

at the door to the confe rence room, with the lin e ex.tending into the publi c are as. 

This area was sepa ra ted from the area where the IUE and County rep rese nt atives 

we re talki ng with eac h other and other employees by the glass doors. No objecti on 

( 
2 The one eligib le employee who did not vote was hospita lized jus t prior to the 
elec tio n unde r circ umstances where an abse ntee ball ot was not possib le und er the 
PERB p roce dures. 
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was rai sed durin g the course of the electio n that anyo ne was being prevent ed from
 

e nte ring th e poll in g area by ei the r indi vidu al e mployees or th e Coun ty ' s
 

repr esentative. There was no complaint dur ing the elec tion that any elect ionee ring
 

was tak ing place in the polli ng area. The polli ng area was und er the express and
 

direc t contro l of an off icia l of the PERB at all times during the ba lloting proce ss. 3
 

For these reaso ns the County's final objec tion is dismissed .
 

For the reasons disc ussed abo ve, the County's objec tions are rejected and the 

electio n res ults are affi rmed. The Co unty is or dered to e nter into co llect ive 

bargaini ng with the IUE. the ce rti fied excl usive bargain ing repr esentati ve of the 

emp loyes. 

lsIDeborah 1.. M urray.She ppard Is/Charles D. Lo nt. Jr.
 
Hear ing Off ice r/Pri ncipal Ass is tan t Execu tive Director
 
DE Public Employment Relat ions Bd. DE Publi c Employ ment Relations Bd.
 -
DATED: March 29. 1995 

The IUE argues tha t because the County signe d the Ce rtifica te of Conduct at the 
con clusio n of the ba lloti ng . it was preclu ded from alleg ing tha t elec tio nee ring 
irreg ular ities occured . The Certif icate of Conduct was signed by the PERB official and 
the County's and the IUE' s obse rvers immediately following the close of the poll s. It 
states: "WE HEREB Y CERTIFY that such balloting was fairly conduc ted . that all eligible 
vo ters were give n an oppo rtunity to vote their ballots in secre t, and tha t the ball ot 
box was protect ed in the interes t of a fair and sec re t vo te." The observe rs were 
spe cifica lly advised that by sig ning this form they were not waiving the ir rig hts to t 

fi le objec tions to the electio n. 
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