
STAlE OF DELAWARE 

PUBLIC EMPLOYMENT RELATIONS BOARD 

DELAWARE CORRECTIONAL OFFICERS ASSQCIATION, 

Petitio ne r , 

v. !I,L,P. No, 95·06· 138 

STAlE OF DELAWARE, 
DEPARTMENT OF CORRECTION, 

Re sp ond en t. 

PROBABLE CAliSE DETERMINATION 

Th e Delaware Correc tional Offi cers Associati on ("DCOA" or "Union") 

is an empl oye e o rganiz at ion within the meanin g of Section 1302 (h) of the 

Public Employment Relati ons Act ("PERA" or "Act"), 19 Del.e, Chapter 13 {I 994 ). 

DCOA is the exc lus ive bargaining represen tative of emp loyee s in the Sta te 's 

Ad uU Corre cti ona l In stituti on s within the meaning of Sectio n 13020 ) . Th e 

State of Delawar e, Depar tment of Corre ction ("Employer" ) is a pub lic employer 

within the mean ing of Sectio n 1302(m), of the PERA. 

DCOA fil ed the above- capti oned unf air labor pra ct ice charge 

with the Public Empl oyment Relation s Board ("PERB") on June 14. 1995. 

Th e charge all eg es violati ons of Arti cl e 1307, Unfair Labor Prac tice s , 

(a)( I), (2) and (6), of the Publi c Employm ent Re lati on s Act. 19 DeI.C. 13 

( 1984) , wh ich pr ovid e: 

(a)	 It is an unfair labor pra ctice for a publi c emplo yer or its designated 
rep resent ati ve to do any of the foll owing : 

(I) Int erf ere with , restrai n or coe rce an y employee in or 
because of the ex erci se of any righ t guaranteed under thi s 
Chapt er . 
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) 
(2)	 Domin at e, interf er e with or assi st in the for mation , 
ex istence or ad ministr ation of an y labor organiz ation. 

(6)	 Refu se or fail to co mply with any provi sion of thi s 
Chap ter or wi th rules and regulat ions es tablis hed by th e 
Board pursua nt to its responsibilit y to regul at e the conduct 
of co llect ive bargain ing un it th is Chapte r. 

BACKGROUND 

The parties are curre ntly engage d In negoti ati ons for the purp ose of 

ente ring into a collective bargai ning agreement and have been so engage d 

since April , 1994. On or abo ut Septembe r 15. 1994, the part ies entered into an 

Interim Agreeme nt which inclu des the fo llowi ng provisions: 

34.a	 Vaca ncies at eac h institution sha ll be posted by shift and days
 
off. Applica tions by Correct ional Officers for such posted shift and
 
day s off for the pos itio n of Corr ecti onal Offi cer s shall be se lected
 
by seniority of those eligible to bid .
 

34. b	 Vacanc ies at each instituti on within all othe r cla ssific ation s,
 
includ ing Co rrec tio nal Offi cer s' Sp eci ali zed po si ti on s , Corporals
 
and Se rgean ts, shall al so be posted shift and days off se lection but
 
sha ll be based on ski ll, abili ty, and reli abilit y, se nior ity, and
 
ove ra ll need s of the in stitution .
 

The addi tion of the underlin ed pa ssage is the only change to 

Artic le 34. b from the prior Agreem ent. De spit e reque st s from the 

Associ ation and assuran ces from the State , the term "spe cia lized positio n" 

remai ns und efin ed . 

On April 13, 1995, bids were posted for 26 positi ons one of which 

was designa ted as a specia lize d positi on . Th e Petiti oner maintain s the 

positio n is no t a specia lized pos itio n and the awardin g of the posi tion 

should have been made pur suant to Articl e 34. a, rat her than Art icle 34. b. 

The Peti tioner alleges that by failin g to follow the co ntrac tual 

procedure and define the term spec ia lized posi tion in a timely mann er, as 

it agreed to do, the Respondent has vio lated the Act, as alleged. 
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OPINION 

Th e auth orit y to di smi ss an unfair labor pra cti ce cha rge for 

Jack of pr obab le cause to be lie ve th at an unfair labor pr actic e has 

occ urred is found in Article 5.6, of the Board's Rules and Regulatio ns. 

whi c h provide s : 

5.6 DecisjoD Of Probab le Cau se Determ ination 

(a)	 Upon review of the Complaint , Answer and Response, the 
Exe cuti ve Dir ector shall det ermine whet her ther e is 
probabl e ca use to beli eve that an unfair labor pra cti ce may 
hav e occ urre d. If the Executi ve Direct or determi nes that 
there is no probab le cause to bel ie ve that an unfair labor 
pra cti ce has occ urred, the part y filin g the c ha rge may 
requ est tha t the Board revi ew th e Executiv e Direct or 's 
deci si on in acco rd with th e pr ovision s se t forth in 
Regul at ion 7.4. Th e Board sha ll decid e suc h appea ls 
foll owing a review of the record . and. if the Board deems 
necessary, a hearing and/o r the submissi on of bri ef s. 

Th e issue rai sed by thi s grievan ce conce rns the interpretation and 

app lic at ion of Arti cl e 34 of the inte rim co llec tive bar gainin g agree ment 

agreed to by the parti es in September, 1994 . 

The PERB has consisten tly app lied its policy concerni ng que stio ns 

requiring contract interpretation as first set fo rth in Bran dywi ne Affj Hate 

NCCEAfD SENNEA y. Brandywine School District Board of Education , (Del. PERB . 

U.L.P. No. 85·06-005 (1985» , which provides: 

The unf air labor prac tice fo rum is not a subs titute for the 
griev ance procedu re and the Pu bl ic Employ ment Relati ons Board 
ha s no juri sdi ct ion to re sol ve g riev ances thr ou gh th e 
int erpr etati on of co ntra ct langu age . It ma y , howe ver , be 
nece ssar y for the Board to periodi call y det ermin e the sta tue of 
specifi c co ntrac tual pr ovisi ons in orde r to resol ve unf air labor 
pra cti ce issues properl y bef ore it. 
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,
In the case of Indian River Ed, Assn. v. Bd , of Ed, Indian River School 

Distri ct (Del. PERB , U.L.P. No. 88- 11-027 (1988» , the PERB dismis sed the charge 

for lack of probable ca use to believe that a violation had occurred , concluding : 
Th e determination of whe the r the Distri ct 's acti on in thi s matt er was 
proper necessaril y require s the in terpr et ati on of Arti cle XVII, Sec tion 
D. Thi s dete rmina tion is, by statute, the functi on of the negotia ted 
grieva nce procedur e, In exercis ing its auth or ity the Board cannot , as it 
is req ues ted to do he re , se rve as an alterna tive to the griev ance 
procedur e. Lastl y, the complaint contains no allega tion, nor doe s the 
rec ord establish, that the {school] Board' s refu sal to honor the appeal to 
Lev el III was for any reaso n other than its good-faith per cepti on of its 
right s under the rel evan t co ntract langu age.! 

Ana lys is of contractua l langua ge by the PERB has been limit ed to 

matte rs requirin g the determin ati on of the stat us quo. Chr i stina Ed uc at io n 

Assn, v, Ed, of Ed.. Chris tina School Distrjct, Del. PERB , V.L.P. No. 88-09-0 26 

( 1986).2 

Th e pro cedur e for reso lvin g disput es in volvin g the int erpr etation 

andlor ap pli cati on of t he co ll ec tiv e bar gain in g ag ree me nt was not 

unilater all y imposed upon the Associati on by the State. To the contrary, it was 

mutuall y ag ree d to dur ing the give and take of the co llec tive barga in ing 

process. Th e fact that the negoti ated Agree ment contai ns pro vision which 

incl udes an undefined term is not uncomm on ; however , such a prov is ion 

ra ise s a ques tio n of co ntrac t inte rpreta tion whi ch is pr operly re solv ed 

thr ough the nego tiate d griev ance proce dure. 

Th e comp laint does not allege that a gnev ance as fil ed which the 

State refu sed to pro cess accordin g to the negotiated grieva nce procedur e. The 

1 See also Lake Fores t Ed, Assn. v, Lake Forrest Ed, of Ed" Del. PERB, V.L.P. No. 92-07­
076 ( 1992). (1992); l.A-EF t> Local 1590 v. City of Wilmin zton, Del. PERB, V.L.P . No. 91­
10-09 3 ( 1992) . 

2 See also Ind ian River Ed, Assn, v, Bd , of Ed.. Indi an River School District , Del. PERB , 
V.L.P. No. 90-09-053 (1990); P.O,P , Lodze No, I v, City of Wjlmjnzton , Del. PERB , V.L.P . 
No. 93-08-088 (1993); t A ,E F,. Local 1590 v, City of Wilm j n~ton, Del. PERB, V.L.P . No. 93­
06-085 (1993) . 
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fact th at the grievance procedur e does not co nta in a pr ovis ion req uiri ng 

review by a neutr al th ird par ty is of no conseque nce. The procedu re for 

resol vin g di sput es invo lv ing the int er pr etat ion and/o r app licatio n o f the 

co llec tive ba rga ini ng ag ree me nt was not unil at er all y imp osed upon th e 

Assoc iation by the State. To the contrary , the contractua l grieva nce procedure 

was mutua lly ag reed to within the give and take of the co llect ive bargaining 

process, the result of which is that the Pe titioner is bound by the provision for 

which it bargained and to which it agreed . 

DEQSlON 

Based upon the foregoing, it is determined that pursuant to Rule 5.6, 

Deci sion or Probable Cause Determin at ion of the Rules and Regulati ons of the 

Publ ic Employ ment Re lat ions Board , the pleadi ngs fail to suppo rt a finding of 

probable cause to believe that a vio latio n of 19 Del. C . § 1307, as alleg ed, has 

occ u rre d. 

Accordingly, the Charge is dismissed . 

IT IS SO ORDERED . 

DATED: AU&\lst 31. 1995	 (s(C harles D, Lon ~ . . Jr. 
Exec utive Di rector 
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