
STATE OF DELAWARE
 

PUBLIC EMPW YMENT RELATIONS BOARD
 

IN RE :	 BAIT All QN C HIEFS OF THE CITY OF Repre sentation Pet ition 

Wn..MINGTON FIRE DEPARTMENT No, 9 5 ~Q6- 142 

A pp ear an ce s 

WFD Battalion Chi ef All en Huef senbeck, f or Battalion Chief s
 
Teresa C. Fariss, Esq.. Young, Cona way, Star gatt & Taylor , f or Battalion Chief s
 

Lynn Se th, Esq., As sistant City So lici tor, for City of Wilm ington
 

BACKGR OUND 

Th e Ci ty of Wilmi ngt on (her ein aft er "City ") is a publi c employer withi n the 

meanin g of §1602(1) of the Police Offic er s' an d Firefi ghter s' Employment Relations -
Act , 19 Del.C , Chapter 16 ( 1986), (hereinafter "POFERA"). 

Batta lion Chie fs of the Wilmin gton Fir e Dep artment are publi c employe es 

within the meaning of 19 DeI.C . § 1602(k ). 

Local 1590 . Int ernation al Asso c iatio n of Fir ef ighters (h erein aft er "Loc a l 

1590" ) is an e mployee organi zation within the meanin g of 19 D eI.C, § 1602(f). The 

record s of	 the Departm ent of Labor , Governor s Co uncil on Labor Case #23 and #23(a) 

es tablish that Loc al 1590 was regi stered as the exclus ive barg aining rep resentativ e of 

"all position s in the Wilmin gton Fire Departm ent " in 1966, In 1977. the City and Local 

1590 agreed to exclude from the bargaining un it the position s of Fire Chief, Deput y 

Fire Chief.	 Intern al Affairs Officer , and Chiefs Aide . Follow ing the passage of the 

PO FERA in 1986 , the Cit y pet itioned the Public Employment Relatio ns Board 

(h ereinaft er "PERB" ) to "[r] emo ve the po sition of Batt ali on C hie f from the 
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Ba rga ining Unit." Local 1590 did not oppose the proposed change and on August 1, 
) 

1988, an Orde r of Unit Modification was issued by the PERB. 

At all times relevant to this matter , Loca l 1590 has and cont inues to be the 

exc lus ive barga ining represe ntative , within the mean ing of 19 DeI. C . § 1602(g), of the 

bargainin g unit of Fire fighters, Captains and Lieut enant s . The Ci ty and Local 1590 

are part ies to a co llective bargaining agreement with a term of Jul y I , 1993 through 

June 30, 1995. The recogni tion clause of this Agreement , Sec tion 2. 1, states: 

Th e employe r [City] recogni zes the Unio n [Loc al 1590] as the exc lus ive 
bargain ing ag en t for the e mployees ce rt ified by the De pa rtme nt of 
Labor and Indu strial Rela tions [sic ] for the purpos e of this Agr eemen t. 
Th e ter m "emp loyees" and "f ire fig hters" sha ll inc lude the rank s of 
Fir efigh ter, Lieuten ant , and Captain in the Fire Departm ent of the City of 
Wilmi ngto n, excep t that emp loyee holding the co nf iden tia l p ositi on of 
Chief's Aide shall be excl uded from the barga ining unit rega rdless of the 
ran k of the indiv idua l employee. 

On or 

re pre sen tati on 

abo ut June 19. 1995, Batta lio n Chie f Alle n Hu el senb eck 

pe titio n with the Pub lic E~ ployme n t Re la tio ns Boa rd 

fil ed a 

see king ...J 

representation for the unrepresented posit ion of Battalion Chie f of the Wilmi ngton 

F ire De pa rtme nt wi thin the bargain ing unit curren tly repre sent ed by Local 1590 . 

The pe tition was acco mpanied by authoriza tion cards representin g more than th ir ty 

pe rcent (30%) of the Batta lion Chiefs of the Fire Departmen t. 

By lette r fro m Assistant City Solici tor. Lynn S. Seth, dated Jun e 28 , 1995, the 

City opposed "Batta lion Chie fs becoming a par t of Wilming ton Fi re fig hters Local 

1590 ," sta t ing that incl usion wou ld cause "ser ious co nfl icts of in ter est for the 

Ba tta lion Chiefs." The letter fur ther stated the City's objec tion: 

The posi tion of Battalion Ch ief is a quas i-policy makin g pos ition 
withi n the Fire Departm ent. Batt ali on Ch ie fs are resp on sibl e for a 
vari ety of activi ties that impact on the dai ly work environment o f the 
other members of the Dep art ment, incl uding all members of Loca l 1590. 
They are req uired to ad ministe r the fi re stat io ns, ove rsee discipli ne, 
estab lis h and update rules and regulations and prepa re the oper atin g 
budget for the Depa rtment. 
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Beca use these offic ers are responsi ble for the daily operat ion of the 
Depa rtme nt and are direc tly respo nsi ble for carry ing out ma nage ment's 
po lic ies and direc tives , it would be inappropr iate to have the individuals 
in the same ba rgaining unit as the emp loyees they oversee . 

Notices were posted advis ing all effected bargaini ng un it mem be rs and 

Battal ion Chiefs that the petition had been filed. A copy of this Notice of Pe tition was 

forwa rded to Michael McNu lty, Local 1590 President. The acco mpa nyi ng lett er fro m 

Debo rah L. Murray-S heppard, PERB Principa l Assista nt of Ju ne 29, 1995, stated: 

This matter will proceed to hearin g to receive test imony and evidence 
necessa ry to make a de termina tio n as to whet he r Battalio n Ch ie fs are 
appropriate for inclusion within the bargaining unit of Firefight er s . 

A hearing was conve ned by the PERB on August 15, 1995. Fo llowing the 

hearing and its transcription, the parties filed simu ltaneous closi ng memoranda. 

I SSUES 

1.	 Whether the representation pet ition filed on beha lf of the Battalio n Chiefs is, in 

fact, a pet ition to modify an exist ing bargaining unit and, therefore , subjec t to the 

requirements of Ru le 3.4(8) of the PERB's Rules and Regu lations? 

2.	 If the pe tition is deemed pro per, are Battalion Ch iefs approp ria te, with in the 

meaning of 19 Del. C , § 161O(d), for inclusion in the bargaining unit curre nt ly 

repr esen ted by Local 1590? 

OPI NION 

I .	 Whether the representat ion pet ition f iled on behalf of the Ba tta lion Chiefs is, in 
fact , a petition to modify an existing bargaining unit and, therefore, subject to the 
requirements of Rule 3.4(8) of the PERB 's Rules and Regulations? 

The City argues that the petiti on filed by the Batta lion Chiefs is a modif icatio n 

petit ion which fails to conform to the requireme nts of PERB Regulation 3.4(8) on two 

Battalion Chief Huelsenbeck presented the Battalion Chiefs case during the August 
IS heari ng and at all time prior thereto. The closing memoranda was filed on behalf 
of the Battalion Chiefs by Teresa C. Fariss, Bsq., of Young, Conaway. Starga tt and 
Taylor. 
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counts . Fir st, the rule states that either a public employ er or an excl us ive 

bar gaining repre sentativ e must file a modification petiti on and the individual 

Battalio n Chief s filing thi s petition are neit her . Secondly, a modificat ion pe ti tion 

must be premis ed upon " a substantial change in the duti es and worki ng condi tions 

of a pos it ion within a barga in ing unit.. . or there is some other compell ing reason for 

the Board to con sider modify ing the designated bargai ning unit. " The C ity asse rts 

tha t the Batta lion Chief s are perf orm ing the same duties and responsibiliti es as they 

did at the time of the ir exc lusio n from this barga ining unit in 1988 and that no othe r 

compelli ng reason has been offered to support thi s pet ition. 

The Batta lion Chie fs arg ue that the City waived it s rig ht 10 object to the 

sufficiency of the petiti on because it fai led to rai se the objec tion pri or to the open ing 

of th e hearing . They argue that initiall y rai sing this issu e at the hearin g con stituted 

unfair surprise , parti cularl y In light of the fact that the Batt ali on Chief s we re not -
repr esented by counse l during or prior to the hearing . 

The Battalio n Chiefs furthe r argue that they are seeking rep rese nta tion, as is 

their stat utory right under 19 Del.C, §1603. It is inco nsistent with these right s to 

maint ain that these e mployees lack sta nding to file a pet ition simply becau se the 

u ltima te outcome of the petiti on may be an ame ndment of the ex isting bar gainin g 

unit. Even if the pet ition is conside red a modification petit ion within the meanin g of 

PERB Rule 3.4 (8), the Battalion Chief s argue that the fact that they are unreprese nted 

e mployees seeking repr esentation cons titutes a compe lling reason 10 co ns ider the 

pe tition . 

The POFERA grant s to police o ff ice rs and firefighter s the righ ts of 

organi zation and repr esentation. 19 De Le, §1603. The PERB has broad ly construed 

emp loye e repr esentati on as a fundame nta l right. Del, Public Emp loyees Co unc il 8 1. 
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AFSCM E. Aa -CIQ. Local 439 and University of Delaware , Del.PERB. Rep. Pet. 95-04-126 

(1995) . 2 

In administerin g the provisions of the POFER A, the Public School Employment 

Relation s Act and the Pub lic Emp loyment Relation s Act , the PERB has estab lished by 

pra ctic e and poli cy (hat the right to be repr esented for pur po se s of colle ctive 

bargainin g begin s with and accrue s to any gr oup of statutoril y eli gible pub lic 

e mployees seeking repr esentation . Once a labor organization is certified through a 

secre t ball ot ejection as the exclus ive bar gaining rep resentati ve of the de signa ted 

bar gainin g unit , that organization has the right and obli gati on to repr esent that unit 

and the employe r ha s the right and oblig ation to deal exclu sively with that 

repre sentati ve . Onc e par t of a repre sent ed bar gainin g unit , however , the desi res of 

any group of individu al e mployees within that unit relativ e to repr esentation 

-.J matt er s are expre ssed so le ly th rough th e decertific ation and certifica tion 

pro cedure s . 

Con si st ent with thi s poli cy a nd pr acti ce, th e PERB ha s entertained 

repre sent ation petition s fil ed by unr epresent ed employees seeking to be repr esented 

thr ough inclu sion within an ex is ting bar gainin g unit. The PERB has requir ed a 

showing of intere st by at lea st thi rty percent (30%) of the unrepre sented emp loyee s 

and an indication by the exclusive repr esentati ve of the bargain ing uni t that it is 

willin g to represent the employees/ pos itions in ques tion. Noti ces of the peti tion are 

po sted at the PERB 's direction in the workplace to notify all effected employees of the 

pr opo sed chan ge to the unit. If it is determined that the position( s) in que stion are 

appr opriat e for inclu sion in the existing unit, a secret ballot ele ctio n is held among 

2 Prior PERB rulin gs decid ed under the Publi c School Employ ment Rel ation s Act , 14 
DeL C , Chapter 40 (1982, 1989) and/or the Publi c Employment Relation s Act, 19 DeLC , 
Ch apter 13 (1994 ), are controlling to the ext ent that the re levant portion s of those 
s tatutes are identical to those of the Police Offi cers and Fir efighter s Emp loyment 
Relati ons Act. 
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the unrepresen ted emp loyee s to determin e whe the r a maj orit y of these empl oyees 
) 

d esires to be repre sented . co ns iste nt w ith th eir statutory ri ght to ch oose the ir 

repr esent at ive, if any . If the vote fail s, the position s in question do not becom e part 

of th e bargainin g unit and the employees in those positio ns re main unrepresent ed 

consiste nt with the de sire s of the majorit y. 

PERB Regulation 3.4(8) has bee n app lied m circumsta nces whe re the e mploye r 

andl or the exc lusive repr esenta tive of an existing bargai ning unit seek to cha nge 

the uni t def initio n. throu gh the addition or dele tion of posi tions or ge ne ra l 

cla ssi f ica tio ns of position s . A modifi cati on petiti on un der Regul ati on 3 .4(8) is 

precip itat ed by one of three circums ta nce s; 1) there is a signif ica nt change in the 

duti es and workin g co nd itions of "a ppsiti on within the bar e-ainin ~ unit" (empha si s 

added ), 2) a new posit ion is created. or 3) there is some other co mpelling rea son for 

the PERB to consider mod ifyin g the designated unit. Permitti ng only the employe r \ 

and the exc lusive repre sentative to file modification petit ion s is con sistent with the 

tran sf er o f rights whic h occ u rs once em ployee s have chose n to be repr esented . 

Regu lation 3.4(8) does not app ly, howev er , to a pe tition fil ed by u nrepr e sent ed 

emp loyees see ki ng repr esentat ion , e ve n wher e the emplo yees desire t o be 

repr esent ed within an ex isting unit. It is the right of unrepre sent ed employees to 

choo se thei r repr esen tat ive(s). 

The fact that a group of unrepresent ed employee s have filed a proper pe tition 

see king representation, co ns iste nt with the ir s tatutory righ ts , is sufficie nt to ca use 

th e PERB to co nsider the app rop ria te ness of their i nclusio n in th e de sired 

bar gaini ng unit. Therefo re . thi s rep rese nta tio n petiti on is det erm ined to be 

properl y filed in accord with establi shed PERB practice. 
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II.	 Ar e Battalion Chi ef s appropriat e, within the meaning of 19 Del ,e. §/6JO(d), for 

in clu sion in the bargaini ng unit currently repre sen ted by Local 159 0 ? 

In co nsidering the appropriateness of the propo sed barg ainin g unit , the PERB 

is cha rged with applyin g the factor s set forth in § 1610(d) of the POFERA . Bargainin g 

unit de te rmina tion must be pr emi sed on con si st ent rea sonin g and weighin g of 

statuto ry factor s resultin g In a unit det ermin ati on tail ored to the uniqu e fact s and 

cir cum stan ces present in each individual repr esent ation matte r. In RE: Kent County 

VQ·Tech Spec ial Educat ion Instru ctional Aides, DeI.PERB, Rep. PeL 9 1-06-06 5 (19 92, p. 

7 43). 

The designat ed unit need not be the only appropriate bargainin g unit. In RE : 

Caesar Rodn ey 5.0, Instructi onal Aides, Del. PERB, Rep. Pet. 92 ~03 ·07 0 (1992 , p. 829 ). 

Th e sta tute doe s not requir e that all employees in the bar gainin g unit perform 

identi ca l fun cti on s, but rath er that a ll barga in in g unit employees share a 

co mmunity of int erest premi sed upon the similarity of their duties , ski lls, and 

workin g co ndit ions. C,R , Instru cti onal Aides, (Sup ra " p, 831). 

PERB Regul atio n 3.4(7 ), speci fica lly incorporatin g the provi sions of § 16 10 (d) 

of the sta tute, require s the PERB to co ns ider the fo llowi ng fact ors in assessin g the 

appr opri atene ss of a petiti oned bar gainin g unit : 

( a)	 Similarity of dutie s; 
( b )	 Skill s and workin g condition s of the employees involved ; 
(c)	 Th e hi story and extent of empl oye e organization; 
(d )	 The recommend ation s of the parti es involv ed; 
(e)	 Th e effe ct of overfr agmentati on of bargain ing unit s on effi cient 

admini stration ; and 
(f )	 Other factors determined by the Exe cu tive Direct or to be relevant. 

Similariti es of Dutie s. Skill s and WorJdn& Condi tion s: 

The Cit y maintain s that by virtue of the Fire Department cha in of command 3, 

the responsibiliti es of Battalion Chiefs are not the same as those of Captain s and other 

3 Wilmin gton Fir e Departm ent includ es the foll owin g rank s in ascend ing order: 
Fir efi ghter s, Lieut enant , Captain, Batt ali on Chief , Deputy Chi ef, Chief of Fir e. 
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Fi re Depar tment officers. It asse rts that Battali on Chief s are manageri al employees, 

respon si ble for admi ni stering d isciplin e, s truc tur ing ove rti me, enforci ng dir ecti on s 

and S tanda rd Ope ra ting Procedur es, and ca n be utili zed in bot h the selec tion and 

recruitm ent processes for new fir efi ght ers . 

The reco rd establishes that the policies of the Wilmi ngton Fire Department are 

establi shed by an Administrative Board and set forth in the Rules and Regulatio ns of 

th e Department. The Chief of Fire adopt s proced ures , pursuant to the Rules and 

Regu lations, whi ch are commonly kno wn within the Departm ent as "SOP's" or 

S tanda rd Operatin g Proce dures. In deve lopin g these proced ures, the Chief reli es 

primarily upon his Deputy Chiefs, only involvin g the Batt alion Ch iefs. Test im on y of 

Chief Wilmorl'!, Transc ript p. 38. 

Chief of Fire James T. Wilmore testified that while the Deputy Chief has dail y 

meetings with the Battalion Chiefs , he does no t. Battali on Chie fs overse e the da ily 

opera tion of their distr ict s, but it is the Ca ptai ns who are direc tly respon sible for the 

opera tio ns of their co mpanies and fir e stations. Batt ali on Chiefs perf orm monthl y 

fac ili ty insp ecti on s. Lie utenants, Capt ai ns and Battali on C hiefs ca n function as 

"Inc ident Comm anders" at a fire sce ne and have authority to decrea se assignment s 

durin g a respon se and ca n place a situation "unde r control." 

Te stim ony es tab lished that Batt ali on Chie fs do not have author ity to assign 

ove rtime with out notif ying the Deput y Chie f of Operations fir st. They do not have 

authority to change the scheduled rotati on of de ta ils within a company without the 

Ch ie fs expr ess pe rmissio n. Th e y ca nno t issue wri tte n di rec tives to th e ir 

subord inates. Th ey have no input int o the budge tary proce ss of the Departm ent. 

Unde r the curren t administ ra tion and ope ra tion of the Depart ment , Battali on Ch iefs 

are not invol ved in either the hirin g or prom oti onal processes. Th ey do not have 
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ind epend ent authority to terminat e the employment of any subordinate. Te stimony 

of Deputy Chief Cliff ord Armstead, Transcript pp . 45 ~ 50. 

Th e primar y area of concern rai sed durin g the pro ce ssin g of thi s petition 

rel ate s to the re spectiv e respo nsibi l i ti es of Department offi cer s 4 under the 

di sciplinary pr ocedure s es tablished by the Rul es and Regulati ons. The roles of the 

o ffic ers diffe r dependin g upon whether an infr action i s proc essed throu gh th e 

summary procedures or the full di sciplinar y procedur e . In the case of "summary 

charges " 5 the disciplin ary procedure is initiat ed by the placin g of a charge again st 

a fir efi ght er by a Li eut enant or Ca ptain. The summar y cha rge is sent to the 

appro pria te Battalion Chief to be either valid ated or di smi ssed . 6 In validatin g a 

c harge, the Battalion Chie f is respon sible for en sur in g tha t the appropri at e 

procedu res have been complied with and that the charge is properl y supported. If 

the charge is validated, it is return ed to the orig inating offic er, who asse sses the -
appropriate penalt y for the inf ract ion . The Battalion Chie f again has respon sibility 

for re viewin g the appropri aten ess of the assessed di sciplin e. 

Und er fu ll di sciplinar y procedur e s, of fic er s o f the Fir e Dep artm ent ar e 

selec ted to serve on thre e member Trial Boar d. Althou gh the stated preferen ce of the 

current administration is to appoint a Battali on Chie f to head any given Trial Board, it 

is not mand ated by the Department' s Rules and Regulati ons . The other two member s 

of the pan el are Lieut enants andlor Capt ain s. Testim ony establi shed that Lieutenant s 

and Captains have served as Trial Board Presidents in the past. 

4 "Of ficers" here refers to Lieut enant s, Captain s, and Battalion Chiefs. 

5 "Summary pro cedur es" are followed in cases whe re I ) the offending action is not a 
di schar gabl e off ense and 2) the charged employee admit s to the off ense. 

6 Deput y Chie f Eoppolo is responsible for validating charges against any employe e m 
the rank of Lieutenant or above. 
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Based upon the reco rd estab lished by the part ies, it is determi ned that Battalion 

Chi ef s share a significa nt similarity of duti es, sk ills and work ing cond ition s wi th 

o ther offi cers of the Wil mington Fire Departmen t current ly includ ed within th e 

b arga inin g unit. 

History and Extent of Qru njzatjon 

The City argues that the exclusio n of Battalion Chiefs from the bargainin g uni t 

in 1988, by mutual agree ment of the City and Local 1590, crea tes a ..... presumption of 

inappropri ateness that the Batta lion Chie fs have fa iled to overcome by showing any 

change in circumstances that warrants the inclusio n of Batta lio n Chiefs in the uni t." 

In modi fyin g the ba rgai ning unit consis te nt with the agreeme nt of the 

parties , the PERB did not, either explicitly or impli citly, reach the issue of whet her 

Batta lion Chie fs were appropriate, co nsiste nt with the requiremen ts of 19 D el ,C , ...J 
§ 16JO(d) , for incl usio n in the uni t at that tim e . Consequently, there exis ts no 

p resump tion at th is tim e as to the appro priateness or inappr opriat eness o f the 

Battali on Chiefs for inclusion in this un it. 

The City furth er argues that the 1988 modif icat ion of the unit was based upon 

"dissatisfac tion with the Batta lion Chief s being part of Loca l 1590 ." It assert s tha t 

there is no evidence to sugges t that these same concerns do not still ex ist. 

Th e City exp ressed its primar y conce rn that inc lusion of Battali on Chiefs in 

the unit woul d compromi se the integ rity of th e Fir e Departm ent ' s di sciplin ary 

pr ocedu res . Th e Deputy Chie f of Ope ra tions testi fied that pri or to 1988 , when 

Battalion Chie fs were in the uni t, discip lina ry procedu res had not. been a problem . 

The simple assertion by the City that this could be a problem now is not sufficie nt to 

overco me the man y share d int erest s be twe e n the Batt ali on Chief s and othe r 

barg aini ng uni t members , es peci ally wher e th ere is recent hi storical ex perie nce 
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wit h the proposed compos ite barga ining unit. Fu rth er, no evid ence was offe red that 

the exis t ing inc lus ion of oth er office rs in th e unit con sti tut es or contributes to 

opera tional or di scip linary difficu lties for the employe r. 

For these reasons, it is determ ined that the history and ex tent of organ izati on 

supports the Battal ion Chief s' inclu sion in the barga ining uni t. 

Recommenda tions of the Parti es: 

Clea rly the City and the Batt ali on Chie fs di ffer in the ir recommendations 

regardi ng di spo sition of thi s peti tion. For this rea son, the recommendatio ns of the 

pa rt ies does not dir ectly impact the det ermin ation of appro priateness in thi s matter. 

Furth er , the City's argument that Local 1590 has not ind icated it s willi ngness 

to repr esent these employees is reject ed. Notices were posted at PERB directi on in the 

workplace advis ing all bargainin g uni t memb ers and Battali on Chiefs of the co ntent -
of the pet iti on and its process ing . Copies of all corres pondence from the PERB to the 

pa rt ies were se nt to the President of Local 1590 . Pr esiden t McNulty testifi ed in 

support of the Battalion Ch iefs ' position during the hearin g . At no time durin g these 

p rocee dings, de sp ite amp le opportunitie s, d id Loc al 1590 ev er indi cat e it s 

unwillin gne ss or that of its membership to ex tend the scope of the bargain ing unit to 

includ e Batt ali on Chiefs. 

O ye rfu& me n ta tj o n ; 

The effic ient administ ration of go vernment requir es desig nati on of the fewest 

nu mber o f bargainin g uni ts as I S consi stent with the statutory right s of public 

e mployees to o rganize and choose a represe ntative for meaningful and ef fec tive 

rep resen tat ion . Maint ai ning the fe west possib le bargain ing unit s enhances the 

effic ient admini stra tion of a gove rn mental organi zatio n by assu ring that collec tive 
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b arg ain in g result s 10 so me measur e o f un if ormit y in ben efit s a nd wo rking 

co nd itio ns as well as p reven ti ng a patchw or k patt ern of repre sent ati on which 

u ndu ly com plicates th e pr oce ss. In RE: Ken t Co , Yo-T ech Sp ecial Edu cati on 

In stru ct iQnal Aides . (Supra .. at p. 746). 

Th e C ity tak es the position that pla cin g Batt ali on Chief s ID a separate 

bar gainin g unit , similar to the barg aining s truc ture within the Wilmingt on Polic e 

Dep artm ent 7 . is the more reasonable accomm odati on to the Battalion Chief s ' desire 

for repr esent ation . It argu es that the creation of a separate unit wou ld not co nstitute 

over fragmentat ioa. The City asserts that the Police Capta ins and Inspector s are 10 a 

se pa ra t e barg ai ni ng un it be ca use th e y are man ageria l e mp loyees with 

respo nsibiliti es similar to those of Fir e Departm ent Batt al ion Chief s. namel y the day 

to da y manage ment of the ope rations of their divisions. 

Th e Batt ali on Cbief s arg ue that cre ati ng a barga in ing unit of se ....en (7) 

empl oyee s wou ld result 10 ineffi ci ent o....erfr agm ent ati on of units and would not 

adeq ua te ly serve thei r interests, parti cularly in light o f their community o f int ere st 

with other Fire Departm ent of fice rs currently represent ed by Local 1590. 

Th e PERB has held that it has an obli gation to consider the appr opriaten ess of 

the bargainin g unit petition ed for by the emplo yees seeking representation . In RE : 

Caesar Rodn ey Instru cti onal Aid es. (Supra ., at p. 829) . The alternati ....e pos ed by the 

City of creating a secon d ba rgai ning unit co nstituted exc lus i....e ly of Battali on Chie fs 

wa s ne ....e r prop erly pl aced before the Bo ard fo r co nsi de ration and there is no 

e....idence to sugge st that it was raised with the Batta lion Chie fs pri or to submission of 

the City ' s closing argument. For th is reason , o....erfrag mema tion is not dispositi ....e in 

resol ....ing the app rop riate ness issu e. 

Wil mington Poli ce Dep artment Captain s and In spect or s ar e In a sepa ra te 
bargainin g unit from rank and fil e poli ce offi cer s . Both unit s are repr esent ed , 
however, by Fraternal Order of Police Lodge No. I. 
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Other Fac tors; 

Th e Cit y argues that the inclu sion of Battali on Chiefs in the existin g unit would 

caus e a confli ct for the Batt alion Chie fs becau se they repr esent the intere sts of the 

Cit y in the Depa rtment's di sciplinar y procedur es. As previou sly stated , de spite the 

Ci ty's repeat ed asser tion tha t the di sciplinar y p roce dures will be c ompromise d, 

neither histor y nor current practice suppo rt thi s contention. Captains , and to a 

so mew ha t lesser exte nt, Li eut enant s are very inv o lved in the di sciplinary 

proceedin gs of the Dep artment , with out appar ent sac rifice of th e pro cess. The 

un sub stant iat ed co nce rns e xpresse d by the Cit y are insuffi cient to es tablis h that 

Batt ali on Ch iefs do not share a community of in ter est with other office rs in the 

barg ain in g un it. 

The City also asse rts that Battalion Chiefs "have access to information that the y 

f 1 could u se durin g negotiati ons that the Uni on may not be entitl ed to under normal
.....J 

circums tances ." The Cit y conc ludes includin g Battali on Chie fs in the exi stin g uni t 

would be dev as tating to the effi cient operation of Cit y government. 

The record establishes that Batta lion Chi efs serve no role in the area of labor 

relation and/or in the cont rac tua l grieva nce pr ocedur e. Durin g the c ont ractual 

Labor /Mana gement meetin gs, the Cit y is repr esent ed by the Chie f of Fire and the 

Dir ect or of Public Safet y. No evid ence was presen ted that the Battalion Chi efs are 

inv ol ved in the negotiati on of the collective bargainin g agr eement or otherwi se had 

acc ess or input to the process . 

DECISIO N 

In reviewin g the reco rd, it is clear that Battalion Chief s share s trong 

similarities of dutie s and working conditions with othe r offi cers o f the Wilming ton 
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F ire Departm ent, namely Captains and Lieutenants. who are current ly repr esent ed in 

th e bargainin g unit. 

For the reasons stated above , it IS deter mined tha t Ba tt alion Ch ie fs are 

appr opriat e for inc lus ion in the ba rga ining unit with Fi refi ghte rs , Lieu tenan ts and 

Ca ptai ns of the Wilm ington Fire Departm ent. 

A secre t ballot elec tion will be conducted within thirt y days of this decision in 

o rde r to determine whet her Batt ali on Chiefs of th e Wi lmin gton Fire Departm en t 

desire to be represented within th is bargaining unit by Local J590. lAPP. 

IT IS SO ORDERED. 

ls!D ebora h L. Mu rra y.S hepp ar d IS/ CHARLES D. LONG. JR.• 
P rincipa l Assi st ant/H ea ring Of fic er Executive Directo r
 
Del. Public Employ ment Re lations Bd . Del. Public Employment Relation s Bd .
 

Dated : November 22. 1995
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