
STATE OF DELAWARE 

PUBLIC EMPLOYMENT RELATIO NS BOARD 

AMERICAN FEDERATI ON OF STATE,
 
COUNTY AND MUNICIPAL EMPLOYEES.
 
COUNCIL 8 1. LOCAL 2004.
 

Ch arging Pa rty . 

v , V,L.P , No. 95 -07-14 8 

STATE OF DELAW ARE. DEPARTMENT OF SERVICES
 
FOR CHILDRE N. YOUTH AND TIlEIR
 
FAMILIES.
 

Respondent. 

DECISIO N ON R EQ UEST FOR PRELIMINARY INIllNCTIYE RELIEF 

Th e Petitio ner. AFSMCE Coun cil 81 . Local 2004, is the exc lusive barga inin g 

- rep re sentative for a bar gaining u ni t o f the Respo nde nt ' s , State o f Delaw are . 

Depart ment of Servi ce s for Chi ldren . Yo uth and Th ei r Famil ies. e mploy ees. Th e 

ba rgai ning u nit include s the j o b c la ssifica tion You th Re habi litat ion Coun sel or II 

("Co unse lo r"). During 1995, the Respondent c rea ted a ne w position , Treatm ent 

Speciali st ("Spe ci ali st "). Thi s positi on require s a Ba chel or s degree wherea s the 

Counse lor positi on does not. An educa tional assi stan ce plan was adopted by the 

Re spond ent . fo r whi ch emp loyees in the Co u nselor posit ion wh o posse ssed a 

minimum of fif ty-five (55) college cre dits and who co uld obta in a degree on or before 

the Spri ng of 1997 , were eli gi bl e. Th ose emp loyees compl eting the d egre e 

re qu ir e ment were to be consi dere d el igib le for ad va nce ment to the Speciali st 

p o s it io n . 

Two (2 ) inc umbents in the Co unse lo r cl assificati on who did not hav e the 

requ ire d 55 co llege credits fil ed a gr iev anc e allegin g that Respondent' s action 
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vi ola ted	 Arti cl e 10, Disc ipli nary Ac tio n , of the co llec tive ba rgaini ng agreement. and 

Sta te Mer it Rul e 3.0900 , Status of Incumbent Upo n Recla ssifi cation o f Position. J 

speci fica lly sec tions 3.0910 and 3.09 11. Th e grie vants req uested they be ret ained in 

thei r Counse lor positions pendin g qua lifica tion at the higher level. 1 . 

The grievan ce was heard at Step 4 of the grievance pr ocedur e on or about May 

19 .	 1995 . The Hearing Officer concluded:
 

... the Grieva nts, beca use they lack the requi red c red its. are treated
 
as a class of employee sepa rate and apart from those who have the
 
c red its. and are therefore being unfair ly den ied the op portunit y (0
 

take advanta ge of the Education pr ogram o ffered to othe rs .
 

Deci s ion
 

After careful review of the evidence in th is matte r, the Dep art ment
 
mu st grant the Grievants an equal oppo rtu nity to obt ain the degree
 
necessary for the Speci alist posit ion . 

Th e Step 4 decision of the Hearing Office r, issued on June 30. 1995. was not appealed 

by e ither pa rty . 

Grievant Scott was subsequently advised th at she was to be invo lunta rily 

tran sferred from the day shift (6:00 a.m. to 2 :00 p.m .) to the night shift (10:00 p.m. to 

6 :00 a.m. ). On July 19. 1995, the Petitio ner f iled th is unf air labor pract ice char ge 

all egi ng that: 

All other Counselo rs who have the right to parti cipat e in the free 
tuiti on program have been ass igned to the day shif t from the n ight 
shift so that they can have access to the tu it ion free prog ram. No 
per son that has the oppo rtunity to partic ipa te in the fre e tuiti on 
p rog ram has been involu nta rily tr ansfe rre d to the n ight shift. 

The unfair labo r practi ce cha rge all eges th at the involu ntary tran sfer of the 

grieva nt violates 19 DeLe. §130 7(a )(l) and (a)( 5) . The Unio n sought. among other 

rel ie f, p re l im ina ry inj unct ive re lief pr ohi bi tin g the invo lunta ry tra ns fe r of 

Counse lor Sco tt to the night sh ift unt il the unfai r labor practice cha rge is resolved. 

It is uncle ar whether the grievants we re recl assifi ed to a lower rat ed pos ition; 
however. a resolution of that question is unnece ssary for the limit ed purpo ses of thi s 
deci sion on the request for preliminary relie f. 
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Disc uss ioD 

It is established Delaware law that, to be succes sful. a request for pr elim inary 

injunctive relief must sat isfy two requirements. First . the chargi ng pa rty must 

establish that there is a reasonable probability that it will ultimate ly prevai l on the 

merit s of the dispute: and secondly , that it will suffer irreparable injury if its request 

for injunctiv e relief is denied. Gimbe l y. Sjgnal ComDanje s, [nc" Del.C han., 3 16 A.2d 

599 (19 74) . Failure to estab lish either e leme n t pre cludes the gra nting of the 

request ed relie f. New Castle Coumy Voc atj onal Techn ic al Educatio n Assoc iat ion v. 

New Castle County Vocatjonal Techni cal Schoo l Djstri ct , Del.PERB. ULP 85 ·024w05 

(198 8) . 

Und er the inves tigatory powe rs conferred upon the PERB by 19 DeI.C. §130 6 2 

the Exe cutive Direct or has de ter mined th at the fre e tuiti on pr ogram off ered by the 

R espon dent to eligi ble employees cons ists of their complet ing the nec essary degr ee 

.....J 
requi rem ents by att en ding courses o ffe red at Wilmin gton College. Course offeri ngs 

arc, ove r a per iod o f time, ava ilab le during bot h day and evening class times , The 

pro gr am requirem ent tha t an employe e mus t be fle xible so as to complete the degree 

requ irement within the prescr ibed tim e pe riod is {Q perm it the employee to enroll in 

requir ed cou rses of fere d only durin g schedu led wo rking hours and to adjust his or 

her work schedule accordingly, 

Co urse s arc availa ble at Wi lmin gton Co llege duri ng the regular fall session, 

commencin g on Oct ober 3 1, 1995, and the regular spring semes ter , commencing on 

Januar y 8, 1996 , Cour ses are also availabl e during fou r (4 ) condensed sess ions 

commencing on Sept ember 5 and October 3 1, 1995, and January 8 and March 4, 1996. 

2 19 Del.C, §1306 spe cifi cally incorpo rate by refer ence the powers of the Boa rd 
gra nted at §4006 of the Public School Employment Relation s Act , 14 De Le, Chapte r 40 
(19 82 ,1989) 
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It is appa rent employee Sco tt is n ot suff ering ir repa ra ble ha rm from he r 

transf er to the night shift insofar as he r trea tment or opportu nity to pa rt icipa te in 

the free tui tion education program necessary fo r he r to become e ligib le fo r 

3co nside ra tion fo r advancement to the Specia list classific atio n. 

For these reaso ns. the Petitioner has failed to satisfy the two (2) prereq uisi tes 

for temporary injunctive relief and its reques t is , therefor e. denied . 

DA1ED: 26 July 1995 

The unfair labo r practice charge rai ses the issue of employee Seen's sta tus 
inso far as her participa tion in the free tu ition educatio n assistance progr am. The 
im pact of her perso nal circumstan ces. if any, upon her cont rac tual rights are 
str ictly a matter for the grievance procedure. 
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