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STAlE OF DELAWARE
 

PUBLIC EMPLOYMENT RELAnONS BOARD
 

SMYRNA POLICE EMPLOYEES ASSN., 

Pe ti tion er , 

v. 

TIffi TOWN OF SMYRNA, 

Re spond ent. 

FRATERNAL ORDER OF POLICE, 
LODGE NO. 9, 

Pe titioner , 

v. 

TIffi CITY OF SEAFORD, 

Re spondent. 
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Rep. Pet. No. 95 ~Q9- 15 5 

Rep. Pet. No . 95 ~ lQ· 1 58 

APPEAR ANCE S 

FOR T HE SMYRNA POLICE EMPLOYEES ASSN .: Jeffrey M . Weiner, Esquire 
FOR TIffi TOWN OF SMYRNA: John Terrence Jaywork, Esquire 
FOR FOP, LODGE NO.9 : Jeffrey M. Weiner, Esquire 
FOR TIffi CITY OF SEAFORD: James A , Fuqua, Jr., Esquire 

BACKGROUND 

On Sept ember 18, 1995 , Representation Petit ion No . 95 ·09· 155 wa s 

filed by the Smyrna Poli ce Employ ees As sociation with the State Public 

Employment Rel ation s Board (herei nafter "PERB") seeking to certify a 

barga ini ng unit composed of all poli ce offi cers emp loy ed by the Town of 

Smyrna below the rank of Chief of Polic e includi ng civilian employee s in the 

position( s) of Poli ce Dispatchers but exc luding the Chiefs Secretary . 
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On October 3, 1995, Represe ntation Pet ition No. 95- ]0-158 was filed by 

Fraternal Order of Police (FOP) , Lodge No .9 . seeking to certify a ba rga ining 

unit compose d of all polic e offic ers employed by the City of Smy rna in the 

rank of Cap tain and below. 

00 October 5, 1995, the Town of Smyrna filed its Answer objecti ng to 

the in clu si on of the civilian police d ispatcher s and the Admini st ra tive 

Sergeant. 

On October 16. 1995. the Cit y of Seaford filed a Motion to Dismi ss 

alleging a lack o f juri sdiction by the PERB to pro cess the Pe titi on filed by 

Lodge No. 9. Also on October 16. 1996, the Town of Smyrna also filed a Motio n to 

Dismiss alleging a lack of jurisdiction by the PERB to proc ess the Peti tion file d 

by the Polic e Emplo yees Associat ion. 

The Respo ndents argue that beca use neither emp loys 25 or more 

police offi cer s and firefig hte rs it is not an "Emplo yer " as defi ned in Sec tio n 

1602(1), of the ACI. 

On October 20, 1995, the Town of Smyrna filed a Motion to Intervene 

10 Rep resent ati on Petit ion No. 95- 10- 158, pur suan t to PERB Rule 1.7. The 

Motion was granted on Nove mber 7, 1995 . 

On Oc tober 30, 1995, the Smyrna Pol ice Employees Assoc iat ion and 

FOP Lodge No.9, joi ntly filed a posit ion stateme nt and argument oppos ing the 

Motions to Dismiss. 

On Novembe r 8, 1995 and Novembe r 13, 1995, resp ecti vel y , 

Respo ndents Seaf ord and Smyrn a each fil ed a response to Petit ione rs fil ing of 

Oc tober 30 , 1995. Attach ed to Respo ndent Smyrna 's subm issio n was a lett er 

opinion dated October 4 , 1995, issued by the Stat e Attorn ey Genera l's Offi ce at 

the request of the Honorabl e Rich ard S. Cordrey , of the Delaware State Sena te . 

1268 



J The opinion limits the scope of the word "employee," as it is used in Sect ion 

160 2( 1), to include on ly police of ficers and firefig hters as op posed to 

muni c ipal emp loyees, generally. 

ISSUE 

Whether the Town of Smyrna and the City of Seafo rd are pub lic 

employers within the meaning of 19 DeL e , § 1602(1)1 

OPINION 

Section 1602 of the Act, Definitions. provides, in releva nt part : 

(1)	 "Public employer" or "employer" means the State or po litica l 
sub divisio ns of the Sta te, any coun ty, or any agency thereof, or 
any municipal corporation or munic ipality, ci ty or tow n locat ed 
withi n the Sta te or any agency ther eof , whic h, (1) upon the 
affi rmat ive legisla tive act of it s common cou nc il or ot he r 
govern ing body has elected to come within Chapte r 13 of thi s 
tit le , (2) hereafter elec ts to come wit hin th is Chap ter, or (3) 
emp loyees 25 or more fu ll-time employees. 

Neither the Town of Smyrna nor the City of Seaford has elec ted by 

affirmative legislative act to come within Chapter 13 of Title 19. Therefo re, the 

so le issue raised by the Respo nden ts is whet her or not a munici palit y which 

employs less than 25 fu ll-time police officers and fi refighters is automatica lly 

covered by the POFFERA. Beca use the Petitions raise a single ident ical issue 

they are joined toge ther for the purpose of this decision. 

T he Petitio ners mai ntain th at "the funda men ta l rule for the 

construc tion of statu tes IS to asce rtain and give effect to the intention of the 

Genera l Assembly . Alfieri v, Martelli, Del.S upr., 547 A.2d 52 ( 1944). 

The Peti tioners acknow ledge, howeve r, tha t if the sta tute as a who le 

is unambiguous and there is not reasonab le doubt as to the meanin g of the 

words used, a Court's role IS limit ed to an applica tion of the liter al meaning of 

the words . Here, the Petitione rs main tain that beca use there is ambigu ity as to 

the meaning of the word "employee" in Sect ion 1302(1), legi slati ve hi story may 
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properly be considere d to est ablish the legislati ve intent. Alfi er i v, Mart ell i, 

~; Coas tal Bar ~ e CQrp, v. Coastal ZQne Indus. ContrQI Bd" 492 A.2d 1242 

( 1985). 

The Petition ers' position is supported in part upon the opinion from 

th e Office of the Au om ey Gener al which provi des that a reading of Sec tion 

1602(1) "could create confu sion as to the meanin g of the word 'employee." 

Havin g so co ncl uded , the Peti t ione r argues, it was incumb ent upon the 

Atto rney General's Office to cons ider the legi slati ve histor y of the Act in order 

t o d iscern and give effec t to the legi sla ti ve intent whi ch, the Petition er s 

a rgue, was to include both non -pol ice and non -fir efi ght er emplo yees within 

the def inition of "employee," 

The Petitioners' argument I S not persuasive, Sec tion 1602 of the Act 

defi nes various terms used throughout the Act. Sectio n 1602(k) provides: 

"Public employe e " or "empl oyee " mean s any poli ce office r or 
fi re fi gh te r empl oyed by a publi c e mploye r except tho se 
determined by the Board to be inappr opriat e for inclu sion in the 
bar gainin g unit ; provid ed, however, that for the purposes of thi s 
chapter, thi s term sha ll not includ e any empl oyee cove red und er 
the State Meri t System. 

Any percei ved ambi guit y In the ter m "emp loyee " is reso lve d by 

Secti on 1602(k). The definition of "employee" set forth , therein , is cl ear and 

un ambi guous. There fore, resort to extern al factors in orde r to ascert ain the 

legislat ive intent is unnecessary. L ,C, V, A .C, C" Del. Fam.Ct., 407 A.2d 359 (1979) , 

Opinion of the Justices, Del.Supr., 290 A.2d 645, 647 (1972), 

La ng uage which is cle ar and unambi gu ou s i s to be literally 

int erpr eted and given eff ect . Otherwi se, the plain meanin g of statutes could 

not be relied upon as a valid pronoun cement of legislati ve intent. If, in fact , 

what the Legi slature has auth ored does not acc ura te ly refl ect that which the 
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Legi sla ture intend ed , it is the Legislatur e's respon sibi lit y , and it s alo ne , to 

corre ct th e ina ccuracy . 

DECISION 

Neith er the Town of Smyrna nor the Cit y of Seaford emp loys 25 or 

more fu ll-t ime emp loy ees as defin ed by Se ction 1602 (k ), of the Act. 

Consequently, neit her is a "public employer" as defi ned in Secti on 1602(1), of 

the Act. 

Accord ingly, Rep rese ntat ion Pet ition Nos . 95-09- 155 and 95- 10- 158 

are dismissed for lack of juri sdict ion. 

IT IS SO ORDERED. 

IslCh arles D, Lonf. Jr , Is lDebQ ra h L, Murra v·Sh epp ard 
Exec utive Dir ector Princip al As si s tant 
Del. Public Empl oyment ReI. Bd . Del. Publi c Emplo yment ReI. Bd . 

DATED: Noyember 27. 1995 
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