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APPEAR ANCES 

FOR THE PETITIONER:	 Perry F . Goldlu st, Esquir e 

FOR THE RESPONDENT:	 Eric L. Epi scopo, Esquire 
Assistant County Attorn ey 

BACKGROUND 

New Castle County ("County" or "Respondent") I S a "public emp loyer 

within the meani ng of 19 Del. c' § 1602(1) of the Poli ce Off icer s' and Fi refi ghters ' 

Emp loym en t Re lation s Act ("Act"). The Fraterna l Order of Police . Lodge No . 5 

("FOP " or "Petitioner") is the exclu sive bargai ning rep resentative of the po lice 

officer s employed by the County in the rank s of patr o lman through 

lieut enant, within the meaning of 19 De l.C . § 1609(k) . 

SUMMARY FACTS 

Th e employm ent of a New Cas t le Co unty Police Corpo ral wa s 

terminated ef fective April 28, 1995. A grievance was filed on May 12, 1995, by 

the FOP se eking the rei nstat ement of the offi cer for the rea son that the 

d ischarg e was not for ju st cause, as requ ired by the co llec tive bar gain ing 

agreement. Unab le to re sol ve the matt er thr ou gh the nego tiat ed grievance 
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pr ocedure , the Union fi led for arbi trat ion pur su ant to Sec tion 18 of the 

c urrent co llec tive bargai ning ag ree ment which pr ovid es, in rel evan t par t: 

Step Five : Appea l to Arbi tration 

(b)	 The Arbit rator shall be se lec ted from the membership of the 
American Arbitratio n by mutual agreement of the County and the 
FOP. In the eve nt the part ies cannot agree on a selection wit hin 
ten ( 10) working days afte r it is known that resort to arb itra tion 
must be had , such Arb itra tor sha ll be selected under the 
Voluntary Rules of the Amer ican Arbitratio n Assoc iation. 

An arb itrator was se lected and on Jul y 28 , 1995, the Amer ican 

Arbitra tion Associat ion notif ied the part ies tha t the dates of Sep temb er 27 , 28 , 

29 and October 18, t 995, were reser ved for the arbitration hear ing. 

On September 8, 1995 , counse l for the County agreed to acce pt service 

o f subpoe nas exec uted by the arbit ra tor for num erous po lic e o ffice rs in the 

ba rgainin g unit to ap pea r a nd test ify at the arbi tratio n hearin g . The 

subpoe nas we re per son all y se rved upon the resp ec tive o fficers by the 

Depa r tmen t's Inter na l Affa irs Un it (" IA "). Dur ing the se rvi ng o f the 

subpoenas, the IA office r made comment s to seve ral of the subpoenaed poli ce 

o ffice rs which the FOP mai nta ins wer e intended to intimidate andlo r prejudice 

the indi vidu al o ffice rs and memb er s of the ba rgai ning unit as a who le. 

Believin g that the comments had the ef fect of compromising the int egrit y of 

the arbitrati on proce ss in violation of the co lle ctive bargaini ng agreemen t, 

the FOP requested a pre-a rbitration conference with the arbitrator. 

Foll owin g a teleconf eren ce on Sep tembe r 19, 1995, in vol ving the 

arbitrator and representatives of both parti es, the arbitra tor denied the FOP's 

req uest for an ev iden tia ry hearin g concl ud ing that "The Union 's remedy, if 

any, lies In anothe r forum or through the filin g o f another grieva nce." 

Thereaf ter, on or about September 25, 1995, the FOP served upon IA a 

subpoe na duces tecum issu ed by the arbi tr ator on Sep temb er 22 , 1995, 
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requesting num erou s document s it considered nec essary to prepare for the 

sch eduled arbit ration hearin g. After di scu ssion s with the County attorn ey, the 

FOP served writt en noti ce upon the arbitrator of its intent to fil e an unfair 

lab or practice charge protestin g the comment s attributed to IA during service 

of the subpoenas to the individu al officers. The FOP also advised the arbitrator 

that the County was objec ting to the subpo ena duce s tecum claimin g it was 

overly broad and that certa in inf ormation was pri vile ged. The FOP reque sted 

that the schedul ed arbitration be po stpon ed until the unfair labor practice 

ch arge was resolved . 

By letter dated September 25. 1995. the Count y obje cted to postponing 

the arbitration hearin g. It objec ted to the subpoe na duce s tecum claiming that 

it was "not onl y unseasonabl e but also dupli cati ve. overbroad . burd ensome and 

--l reques ts document s that are privil eged ." 

Followi ng a seco nd tel econfer ence on September 25, 1995 , th e 

arbitr ator postp oned the arbitrati on hearin g until Januar y 17. 18. 19 , 22 and 

24 , t 995. so that the issues involving both subpoenas could be resolved through 

the process ing of the instant unfair labor practice charge. 

Th e unf air labor practic e charge. fil ed with the Publi c Employment 

Rela tion s Board ("PERB " or "Board ") on Sept emb er 26. 1995. and amend ed on 

September 27 . 1995 . alleges that the comm ent s made by IA durin g the service 

of the subpoenas and the County's refusal to comply with the subpoena duce s 

tecum violat e Section s 1607(a)(I ), (2) and (5), of the Act. 

The County filed its answer on Sept ember 28. 1995. denying that the 

comment s att ributed to the IA office r consti tute a violation of the Act and, hy 

way of an affi rmative def ense, contesting the juri sdicti on of the PERB '0 hear 

and resol ve the Issue s raised JD 'he complaint. 
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Fo llo wing an inf orm al conference on October 5, 1995, in vol vin g 

representa tives of the PERB and of each party, it was agreed that the part ies 

would address the following issues concerni ng the juri sdi ction of the PERB : 

1. Assuming the tr uth of the allega tions set forth in paragraph 
14 of the Complaint, does the PERB have j urisdiction to determin e 
whe ther th e sta teme nts set for th ther ein , co ns ide red eithe r 
indi vidu all y or toge the r, const itute a vio la tio n of 19 D el . C . 
§ 160 7(0)(1 ), (2) andlor (5), as a lleged? 

2. Does the PE RB have jur isdi cti on to deter mine whe the r the 
Responden t's ref usal to comply with the arbitr ator 's subpoe na of 
document s co nst itute a vio lat ion of 19 Del. e. § 1607(a)(l) , (2) 
and/o r (5), as alleged? 

3. Does the PERB have j ur isd icti on to deter min e whet he r the 
Respondent' s re fusal to produce re levan t docum ents for use in an 
arb itra tio n proceeding const itute a vio la tion of 19 De J ,C. 
§1607(a)( I ) , (2 ) a nd/or (5), as a lleged? 

PRINCIPAL POSITIONS OF THE PARTIES 

COUNIY: 

Iss ue NO. 1: The Respon dent char acte rizes the statements att ributed 

to the IA office r as tr ivia l, isolated , ambiguous and susce ptib le to innoce nt 

int erp retati on. It mai ntai ns th at suc h state me nts, wheth er consi dere d 

individ uall y or toget he r, can not reasonably be const rued as vio lati ng Sec tions 

1607(a)(1), (2) and/or (5) of the Act , as alleged. 

The Resp ondent also conten ds th at the arbi tra tor is wi tho ut 

authority to issue a subpoe na compelli ng ei ther an indi vidu al po lice officer to 

appear at the arbit rati on hearing or the pro duc tio n of document s . Ther efore , 

it would be inapprop ria te for the PERB to requ ire the County to issue a 

statement indica ting that there is an "obliga tion," i.e. , legal dut y on the part of 

th e emp loyees to att end the arb itr atio n he aring, as re qu ested by the 

Petiti one r. 
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Is sue NO.2 : In the abse nce of a j udic ia l determin ation or othe r 

forum of co mpe te nt j ur isdi ct ion tha t the arb itr a tor's sub poe na du ces tecum 

creates a legal obli gati on on the part of the Coun ty to provide th e subpoenaed 

docum ent s, the Count y arg ues that its refu sal to co mply with th e subpoena 

duces tecu m does not const itute a per se violation of 19 D el. C , § 1607(a) (l) , (2) 

an d/ or (5 ). 

Issue NO.3 : Th e Respo ndent acknowledges that arg uab ly the PERU 

h as ju risdi c ti on to ente rtai n a pe titi on a lleg ing tha t a refu sal to provid e 

ce rta in inform ati on co nst itute s a vio latio n of Sec tion 160 7(a )( I ) , (2) andlo r 

(5) , of the Act. 

It further co nte nds that th e subpoena duces tecum "is not onl y 

unr eason abl e but al so d uplica t ive, ove rbroad , burd enso me an d in large part 

objec tionab le in th at i t req uire s the release of priv ile ged inf orm ati on ." In 

th is regard, it has pr ovided the Petiti oner with al l docume nts or ite ms to whic h 

it is entit led under the Law Enfor ceme nt Office r Bill of Rights, II D eL e , §9200 

et. seq . 

The Respondent also cite s severa l priv ate sec to r cases decid ed by th e 

Nati on al Lab or Relati on s Board for the pr opositi on that the empl oyer 's duty to 

pro vid e info rmation need ed by the bar gainin g rep resent a ti ve fo r th e proper 

perf orm ance of its dut ies is not abso lut e and subjec t to specific lim itati on s. 

Issue No , I : The Petiti oner arg ues that the comments attri buted to IA 

dur in g th e servic e o f th e subpo e na s are , in th em sel ve s, coe rc ive and 

intimidatin g. Becau se the grie vance pr ocedur e lies at the heart of th e labor 

contr act' s sys tem of se lf-gove rn ment and is int end ed to assur e the Uni on and 

it s memb er s of a fai r and imp arti al hearin g, th e a llege d comme nts , if tru e , 
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,
co mpromise the inte gri ty of the grieva nce p roce dure and vio la te Section 

1607(a)(I ), (2) and (5), of the Act, as alleged . 

The Pe titioner furthe r argues th at the s ta tuto ry obliga tion of a 

wi tness to att end the arbitra ti on hearin g is irre levant to the issue of the 

PBRB 's j ur isdict ion to administer and enfo rce the Ac t. 

Is sue No.2: The Peti tioner maint ain s tha t whe n a dul y appointed 

arb itra tor is sues a subpoena there I S a thr eshold recog nition, if not a 

p resum ptio n, that the mater ial so ught is necessary to an understandin g and 

deter minatio n of the di spute. Therefore , the Peti tio ner con tends that the PERB 

has jur is dic tio n to enfo rce the sub poe na since a refusal to prov ide th e 

info rmat ion sought constitutes a fail ure to bargain in good fait h. 

Eve n In the absence of a subpoe na, the PERB has i ndependen t 

j urisd ic tion to requ ire an employe r to pro duce infor mation which is necess ary 

and releva nt to the reso lution of a pending dis pute . The Petitioner con tends 

th at the Respondent is also ob liga ted to provide re leva nt informat ion under 

the Volunta ry Rules of the Ame rican Arb itration Association whic h are 

i nco rporate d by refer en ce into t he co llec t ive bar ga ini ng ag reeme nt, 

specifi ca lly Rule 28. 

Issue No, 3: The Petitione r contends that pursua nt to J9 De l.e . Ch. 16, 

the PERB has inde pendent ju risdic tio n to deter mi ne whethe r the Co unty's 

refusal to provi de the requested info rmat ion co nst itutes a viol ation of the Act, 

i rr espect i ve of tbe co llective bargain i ng agr eeme nt whic h pro vid es for 

bi nd ing arbit ration. 

DECISION 

Issue No. 1: The pos ition of the Respo ndent concerni ng the issue of 

jurisdictio n of the PERB to hea r ev ide nce concern ing the sta teme nts att ributed 
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to IA consists esse ntially of argument as to why the alleged sta tements cannot 

rea sonabl y be con stru ed as violating Section 1607(a)(I ), (2) and/ or (5) of the 

Ac t and disput ing the appropriateness of the reque sted rem edy. 

C onc ern ing th e issu e o f juri sdi cti on , Section 160 6 . Pub 1i c 

Emp loy me nt Relati ons Boa rd, provides: 

The Board , establi shed by Sec tion 4006 of Titl e 14, known as the 
"Pub lic Employ ment Relations Board. " sha ll be empowe red to 
admini st er thi s chapter und er rul es and regulation s whi ch it 
sha ll adopt and publish . 

Sec tio n 160 7. Unf air Labor Prac tices Enume ra ted . prov ides , in 

re le vant pa rt: 

(a)	 It is an unfair labor practi ce for a publi c employer or it s 
designated repre sentative to do any of the following: 

(I )	 Inter fere with . restr ain or coe rce any employee in or 
becau se of the exercise of any right guarante ed under thi s 
c h a p t er. 

(2)	 Dominat e. in terfer e with or ass ist in the formation , 
existence or admini stration of any labor organiz ation. 

(5)	 Refu se to bargain co llec tive ly in good faith with an 
e mplo yee repr e sentati ve wh ic h i s th e exc l us ive 
represe nta tive of empl oyees III an appro priate barga ining 
u n i 1. 

Regardl ess of the con tex t within which di sputed conduc t occur s. the 

juri sdict ion of the PERB to hear and resol ve unf ai r labor practice complaints 

invo lv ing empl oyers . empl oyee and exclu si ve bar gainin g repr esent at ives as 

defin ed in th e Act is uncondit ional. Th e fact that the di sputed conduct 

occu rred with in the co ntex t of the grievance proce du re does not strip the 

PERB of it s sta tutory duty to administer the Ac t includin g the resolution of 

alle ged unf air labor pra cti ces. 

Iss ue NQ. 2: Th e County has rai sed num erou s objec tions to the 

subp oen a duces tecum . Only after these obje ctions are resolved can the extent 
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I 
a nd reason ableness o f the County 's noncomp lia nce , if any. be co nsidered . 

With the exception o f the impa ct of the Law Enforcemen t Offi cers Bill of 

Rights. to resolve the County's objections nece ssaril y requi res an eva luation of 

th e nature and scope of the underl ying dispute of the grievance which is the 

subject of the arbit ration . 

The PERB has steadfastly maintained that it is not an substitute for 

th e gr ievance procedu re and will not become involved in the pro cessing of 

substantive issues. thereunder. Once selected and appointed , the arbitrator is 

respon sibl e for the co nduct of the arbitra tion pr ocess . Acc ordin gl y, a 

resolutio n of the County's objections to the docum ent s sought by the Petitioner 

necessaril y and dir ect ly impa ct upon the fair and informed resolut ion of the 

und erl ying substantive issue bef ore the arbi tra to r and is , theref ore , wi thin 

the exclu si ve auth ority of the arbitrat or. 

UntiJ the objec tions of the County have been resolved. there ca n be 

no determinat ion of whether it s fail ure to compl y with the dir ect ive of the 

arbitrato r. regardless o f wha t for m th at direct ive may take , co nst itutes a 

violation of I607(a )( I) , (2) and/or (5). as alleged . 

If it is determined that the County has not complied and continues 10 

its refu sal to com ply with the arbi tra to r 's det ermin ati on af te r her 

consideration of the County's objections, then will PERB address the issue o f 

whethe r it has j ur isd ic ti on to consid er whe the r the Coun ty's co nduc t 

constitutes a violation of 1607(a)( I ), (2) and (5) of the Act. as alleged. and. if so. 

to ord er app ropri at e relief. 

Likewi se, the issues of pri vi lege under the Law Enforcement Officers 

Bill of Rights need only be addressed if the County refuses to comply with the 
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deci si on of the arbitra tor by claimin g that ce rtain documen ts are privile ged 

under the Law Enforcement Official Bill of Rights. 

Issue NO. 3: For the same reason s set forth in Issue No. I above, it is 

det ermined tha t PERB has juri sdi cti on to de termine whether . independ ent of 

th e bindin g arbitr atio n prov ision contained in the negot iated gr ievan ce 

pro cedur e , refu sal to produce releva nt document s for use in an arbitrat io n 

proceedin g constitutes a violation of 1607(a)(I ), (2) and/or (3) , as alleged . 

However , cons istent with the di scu ssion and det erminati on rea ched 

conce rning Issue No. 2 and the PERB 's limit ed deferral po licy, the resolution of 

the Co unty 's objec tions to the information request ed by the Pet iti oner is 

within the exclu sive province of the arbitrato r selec ted by the parties to hear 

and resolve the underlying substantive issue. 

DECISION -
Consistent with the foregoin g di scu ssion it is determin ed that , wi th 

regard to : 

Iss ue No. 1: Assuming the trut h of the alleg ations set forth in 

paragr aph 14 of the Complaint, the PERB has juri sdi cti on to determin e 

wheth er the statements set forth therein , con sidered eith er individually or 

togeth er, constitute a viol ation of Section 1607(a)(I ), (2) and/o r (5), as alleged . 

Accordingly, an e videntia ry hearin g is scheduled for Thur sday, 

November 16, 1995, commencing at 10:00 a.m. The part ies will be advi sed of the 

location . 

Issue No, 2: Whether the PERB has j urisdiction to determi ne whether 

the Respondent' s refu sa l to comply with the arbi trat or's subpoe na of 

docum ent s co nstitutes a vio lation of Section 1607(a) (I ), (2) andl or (5), as 

alle ged , is not ripe for determination by the PERB , at this time. 
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Th e resoluti on of the obj ecti ons by the Cou nty to the docu ments 

reque sted by the Petit ioner is deferr ed to the arbit rator for re solution . This 

issue, inc ludin g a co ns ide ration of pr iv ileg e and the impa ct of the La w 

Enfor cement Officer s Bill of Rights, will be held in abeyan ce until such time as 

it is determin ed that an issue exists . 

Iss ue No.3: The PERB does ha ve j urisdiction to det erm ine whether 

th e Re sp ondent' s refu sal to produc e relevan t document s for use in an 

arbitration proceed ing constitutes a violation of Section 1607(a )(I), (2) andlor 

(5), as alleged. 

Consistent with the deci sion reach ed in Issu e No .2 , the obj ection s 

rai sed by the County to the document s reque sted by the Petition er is deferr ed 

to the arbitr ator fo r resolution . Th is iss ue , includ ing a con sideration of 

pri vil ege under the Law Enfo rcemen t Offi cer s Bill of Right s will be held in 

abey ance until such time as it is determin ed that an issue exist s. 

IT IS SOORDERED. 

IsIC ha rle s D, Lon ~, I e. /s lDe bora h L. Murray ·Sh epp ard 
Exec uti ve Director Principal A ssist ant
 
Del. Public Employment ReI. Bd. Del. Publi c Employm ent ReI. Bd.
 

Dated : Noyember 2. 1995
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