
STATE OF DELAWARE
 

PUBLIC EMPLOYMENT RELAnONS BOARD
 

AMERICAN FEDERATION OF STATE , 
COUNTY AND MUNICIPAL EMPLOYEES , 
COUNCIL 8 1, LOCAL 459 

Petiti oner. Revi ew of P.E.R.B. Deci sion 
U,L.P , No, 96-03 -174 

v, 

NEW CASTLE COUNTY, 

Res po n d enr . 

BACKGROUND 

Th e Ame rica n Federa tion of Sta te , Count y and Munic ipa l Empl oyees, Cou ne iI 8 1. 

Local 459 ("AFSCME" or "Union") is an employee orga nizatio n within the meanm g of 

Section 1302 (11) of the Public Employ ment Rela tions Ac t (" PERA''), 19 DeLe , Cha pte r 13 

( 1994). AFSCME is the exc lus ive bar gainin g repr esent ati ve of ce rta in of the Count y's 

employees within the meanin g of Sec tion 1302(i ). Spe ci fica lly, it re prese nts those 

employees who hold Motor Equipm ent Operator ("MEO") I, ME O Il , MEO III, Pipelayer 

Supe rv iso r, Weld er . Crew Chi ef I, Tree Sur geon , Auto mo tive Mech ani c . Aut omoti ve 

Mechani c Help er , and Tree Tr imm er . 

New Cast le Cou nty (rCou nry") is a pub lic emp loyer wi thi n the mea ning of 

Section 130 2(m ) of the PERA. 

FACTS 

The Fa ct s in th is dispute are clear ly outli ned by the Exec utive Dire ctor in his 

deci si on of Oc tobe r 18, 1996 (p ER B Bind er 1I @ 1487+1490) and are accordin gly 

incorpo rated here in as pan of thi s deci sion . 
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By lett er dat ed October 25, 1996, AFSCME . Council 81, appeal ed the October 18th 

deci sion to the Public Employment Rel ation s Board ("PERB ") but unlz as it applied to 

Issue 2, invol ving the question of probabl e cause , 

Is there probable cause to be lieve the County has engaged or is engagin g in 

conduct in violati on of 19 Del. C , §1307(a)(l ) and (a)(2) as alleged? 

DECISION 

Th e Board care fully reviewed the entire record in thi s case and vot ed 2·1 to 

uphold the Exec utive Director' s deci sion that "...There is no probabl e cau se to beli eve 

that an unf air lab or practi ce has occ urred and th is charge is theref ore. di smi ssed ," 

Th e co lle ctiv e bargainin g ag ree ment bet ween th e parti es contain s two (2) 

rel evant sec tions. name ly 44 (a ) and 44(b) , both of which are cite d in the Uni on' s 

grieva nce that led to the un fair labor practi ce charge . The Union ar gu ed that 

Section 44 (a) contro lled and therefore the deci sion of the Hearin g Officer was final 

and bindin g upon the parti es, By failin g to abide by the Hearin g Office r's deci sion, 

the Co unty has committed a per se violati on of the dut y to bar gain in good faith as 

well as an atte mpt to inter fere with rights guaranteed und er the PERA , (Sections 

1307(b)(2) and (b)( I ) res pective ly. 

The Cou nty argue d it did not violate the Act , as alle ged, by app eal ing the 

dec ision of the Hearin g O fficer to eithe r the Court of Chanc ery or to arbitrati on. 

Further , that co ns istent with pr ior PERB deci sions the unf ai r lab or pra ctic e petiti on 

shou ld, at the very least , be def erred to the arbitr ati on process as se t forth in the 

negoti at ed gneva nce proced ure, 

The Board majori ty ag rees with the Executi ve Dir ect or 's state ment that "...The 

ini ti al grieva nce does not all ege a singular violatio n of §44(a ) . Not onl y does the 
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grievance alleg e vio lation s of both §44(a) and (b) , the Hearing Offi ce r refers 10 each 

section in both his stat ement of the issue and deci sio n." Th e Board majori ty agre es 

that the Sec tion s 44(a) and 44 (b) are separate. independent and mutu all y exclu sive 

prov is io ns. Sec tion 44( b) provides for a clas s ifica tion re view where an employee 

believes he o r she is improperly cl assifi ed based upon his or her jo b dut ies and 

respon sibiliti es . Con tra ry to the fina l and bind ing deci si on inhe rent 10 Section 

44(a). Sec tion 44(b) provides that if the issue is not reso lved, the employee thr ough 

the Union can process the di sput e thr ough the gr ieva nce procedur e which inclu des 

arbit ration as the fina l step of the process . 

T he Exec utive Directo r In his deci si on staled . "The PERB has pre viousl y 

declin ed to involve itse lf in matters of contrac tual inte rpretation. ho ld ing that the 

excl usive fo rum for reso lvin g Issu es invo lving the interpretation and/o r applicat ion 

of the co llect ive bargainin g agreement is the negotiated grie vance proced ure . The 

facts of thi s matter do not war rant a de viation from this positi on ..... The Board 

majority ag ree . 

The Octo be r 18 , 1996 dec is ion of the Exe cutive Direct or is , acc o rd ingly. 

affi rmed by the Board maj ori ty. 

IT IS SO ORDERED. 

Is/ He nry E. Kre.w noll 
HENRY E. KRESSMAN. Chair 
(For the Maj or ity) 

Is/ John D. Danie llQ 
JOHN D. DANIELLO. Member 
( D iss e n t ing) 

Is/ Ja mes F. Maher 
JAMES F. MAHER. Member 
(For the Majority) 

Dated: Novem ber 29. 1996 
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