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Dear Counsel: 

Appellant State of Delaware, Diamond State Port Corporation (the "DSPC"), 

committed an unfi1ir labor practice by h1iling to bargain in good faith when it 

refused to engage in negotiations with Appellee International Longshoremen's 

Association, Local 1694-1 AFL-CIO (the "!LA"), which represents certain of 
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DSPC's employees_~ DSI'C sought to justily its rcl'usal to bargain by relying upon il 

provision in the 2007 2010 Colkctivc 1\argainin).', Agreement (the "CilA") which 

provided that the agreement would n;ncw automatically ir neither party gave notice 

of its intention to negotiate <II lcnsl six months bcf(m; the termination date ol· the 

? 
agreement.- In this instance, the !LA gc1vc notice or its intent to negotiate on 

May 19, 2010; the CBA was sci lo expire on September 30, 2010; thus, having not 

received the six months prior notice prescribed by the CI3A, DSPC argued that it 

was excused from any duty to bargain because the CBA had <ilready been extended 

in accordance with its own terms. 

The Board rejected DSPC's argument by relying upon 19 JJe/. C. § 1313(a), 

which provides in part, that "[c]ollective bargaining shall commence at least 90 days 

1 Pet. f(Jr Appeal, Ex. A (PERB Review of Executive Director's Decision, \JLP No. 10-07-755). 
This Court has jurisdiction of the appeal by 19 Del C. § I 309(a). 
2 The CBA, at Article 23.2, provides: 

This Agreement shall be automatically renewed <ifler September 30, 20 I 0 annually 
fhm1 year to year unless either party shall give the other party written notice by 
certified main to the Port Director or the Union President of the party's desire to 
terminate, modify, or amend this Agreement. Such notice shall be given to the 
other party not later than 6 calendar months prior to the date of expiration. 
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prior to the expiration date ol' any cu!Tcnt collective bargaining agrcc1ncnt " 

The Board held that "the contr;~ctu;JI r1oticc proYISIOIJ ol' ;1 collective bargaining 

agreement does not supersede the st<Jtutmy IJJa!Jdate to bargain where a pal'ly clcmly 

and unequivocally expresses its intent to m:gotiatc at least ninc:ty days prior to the 

expiration of an existing collective bargaining agreement."' Thus, because the IL,A 

had clearly expressed its desire to negotiate the CBA rnorc tlwn ninety days in 

advance of the expiration date, DSPC, notwithstanding the unambiguous renewal 

provision of the CBA, was required by statute to engage in negotiations. The Board, 

however, cautioned that its "decision is limited to the fa cis and ci ;unnstances 

presented in the pleadings in this case4 

Although DSPC was ordered to bargain with the !LA, the !LA has chosen to 

bargain (af-t-er havjng gjvcn due notice) fOr a ne\"/ col1ectivt:~ bargn1ning agreernent 

that would take effect at the end of September 2011, and not with res peel to any 

agreement to be in effect for the period from September 20 I 0 through September 

3 Decision, at 7. The matter was resolved both before the Board's executive director and bci(Jre 
the Board based on the uncontested facts of the pleadings. 
4 !d. at 6. 
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2011. 5 In this appeal, the controversy th:il lmH1ght abo11t the 1111!:1ir l:1bor practice 

charges no longer exist~; beca11sc the II)\ has decided not to seck cnf(m:erncnl. 

Before a court may properly adjudicate a dispute, there must hL: a juslicable 

controversy(' When "the substance or the dispute disappcar·s due lo the occurrence 

of certain events i~lllowing the riling or an action," the rrwflcr is n1oot 7 'T'hc 

doctrine of mootness is grounded in the policy against "wasting judicial resources 

on academic disputes."~ Unless an exception to the mootness doctrine can be found, 

this appeal should be dismissed as mooi. 

DSPC relies upon two recognized exceptions to the mootncss doctrine: ( 1) 

"situations that are capable of repetition but evade review" and (2) "rnatters of 

5 The !LA's position was Jlrst expressed on November 23, 2.010, in a letter from its counsel to 
DSPC. Appellee's Answering Br., Ex. 1-A to Ex. A. Although the letter is arguably 
ambiguous· .. ··it is possible to read that the notice to negotiate was provided in the event of a 
successfi.li appeal by DSPC----its position has subsequently been clarified and confirmed. See 
Appellee's Answering Br., Ex. A (Katz Aff.). 
6 Crescent/Mach I P 'ners, LP v. Dr Pepper Bottling Co. of Tex., 962 A.2d 205, 208 (Del. 2008). 
7 NAM!I Hldgs. v. Related World Market Cenler, LLC, 9i2 A.2d 417,435 (Del. Ch. 2007). 
8 Crescent/Mach I P 'ners, LP, 962 A.2d at 208. 
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public importance."9 F'irsl, I his \llal!cr dot:s nor involve circ\IIIJS!anccs lh;il could he 

repeated without presenting <HI opportunity f(Jr judici;il review . .ludici;il l'l:vicw was, 

in fact, available here, and ir could have been accomplisht:d in a rinJciy !:1shion. In 

this instance, it is not the passage of' lime or the inability ol' the judici;il system to 

deal with the appeal that has ended the need i(Jr rcsoluti<m; inslcad, il has been the 

decision of the ILA not to seck enf(m:<:rnent of what it gailllxi lhrrmgl1 the unfl1ir 

labor practice proceedings before the Board. 

DSPC argues against disrni:;sal for mootness by emphasizing the undeniable 

public importance of public employee bargaining and the question of whether 

automatic renewal (so-called "evergreen") provisions m collective bargaining 

agreements under Delaware's public employee labor laws arc valid. 'I'his is a 

question that is likc~ly to recur, and it is understandable that the parties would want 

certainty as to the validity of such a provision on a going forward basis. A number 

of considerations, however, counsel against resolving this appeal on the merits. For 

example, the !LA, although participating in the appeal, has made clear its desire to 

9 Gen. Motors Corp. v. New Castle County, 701 A.2d 819,824 n.5 (Del. 1997). 
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avoid further conhontation nnd expense regnrding the renew;il ol' the ('Ill\ at the 

end of September 20 I 0. This SUf.'J.',,;sls th;lt the !'ttl! bt:ncl'it ol' the advnsary system 

would not be available in the event that any disappointed pa1ty might want to s~:ck 

appeal of this Court's decision. Next, although the lloard's decision is wriHen in 

comprehensive, sweeping language, the Board did recilc that its dccisio11 is limited 

to the facts and circurnstanccs of this case. Moreover, this is a question 

fundamentally within the jurisdiction of the administrative body spcci i'ically charged 

with responsibility J~Jr public ernployrncnt relations in Delaware. Judicial 

intcrfhence in the work of an administrative body is best left to real and immediate 

disputes. Thus, the Court is satisfied that neither exception to the mootncss doctrine 

identified by DSPC applies. 

The question remains of what, if anything, to do about the Decision and the 

Board's finding of an unfilir labor practice and its continuing direction to negotiate 

regarding a contract extending until, presumably, September 30, 20 II. Although 

the !LA has announced its intention not to seek enforcement, and although the !LA, 
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given its representations 111 this Court, 111 would likL~Iy be ckcmed cstoppL~d l!·om 

takinbo any other jJosition if' il I' . I I I I I . . I . or SOIIIC l'C<ISOII Illig I il er C lilll)',C II:; lllllll .. Jlill'IICS 

"who have been prevented fi·on1 ohlainiiJg I he I appell:ilcj review to which I hey me 

entitled should not be treated as if there had been jan adverse dclerminalion 11ponj 

review." 1 1 'T'hc appropriate response where a ease has beeorne moot during lhe 

appellate process is frequently to "vacate the judgrnenl below and to remand with 

directions to dismiss, where the interests of justice so require." 12 'T'his is one of 

those inslancer;. !Iere, the J LA brought unfi1ir labor practice ch;u·gcs and was 

successful befi:Jl'e the Board. Upon judicial review, the lLA rethought its position 

and decided not to pursue its rights. The appeal is moot, but DSPC should not be 

burdened with the Board's findings where it has not had a fair opportunity to 

the Decision be vacated and the matter remanded to the Board with directions to 

dismiss the unfair labor practice charges. 

10 See, e.g., Appellee's Answering Br. at 7-8. 
11 Stern v. Koch, 628 A.2d 44, 46 (Del. 1993) (quoting United States v. Munsingware, Inc., 340 
U.S. 36, 39 (1950)). 
12 /d. 
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For the l~Jregoing reasons, the Decision is v;1eatcd and the maucr is rcJJiandcd 

to the Board with inslrucliom; to dis1niss the militir !allot· pr:teticc cll<lrgcs. 

rr !S SO ORDEHEII). 

Vc1·y tnily yours, 

Is/John U1/. Noble 

JWN/eap 
ec: Register in Chanccry-K 
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