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STATE OF DELAWARE 
 

PUBLIC EMPLOYMENT RELATIONS BOARD 
 
 
FRATERNAL ORDER OF POLICE LODGE NO. 1, : 
  : 
 Charging Party, :  
  :  ULP No. 21-06-1274 
      V.   :  
  : 
CITY OF WILMINGTON, DELAWARE, : PROBABLE CAUSE DETERMINATION 
  : 
 Respondent. : 
 
 

 

BACKGROUND 

The City of Wilmington, Delaware (“City”) is a public employer within the 

meaning of 19 Del. C. §1602(l) of the Police Officers’ and Firefighters’ Employment 

Relations Act, 19 Del. C. Chapter 16 (“POFERA”).  The Wilmington Police Department 

(“WPD”) is an agency of the City.   

Fraternal Order of Police Lodge No. 1 (“FOP Lodge 1”) is an employee 

organization within the meaning of 19 Del. C. §1602(g).  It is the exclusive representative 

of the bargaining unit of all sworn Wilmington Police Officers in the rank of Patrol Officer 

through Lieutenant, within the meaning of 19 Del. C. §1602(h). 

The City and FOP Lodge 1 are parties to a current collective bargaining agreement 

for the “rank and file” unit of WPD Officers which has a term of July 1, 2020 through June 

30, 2021.  FOP Lodge 1 also represents a separate bargaining unit of WPD senior officers 

in the ranks of Captain and Inspector. 

On June 23, 2021, FOP Lodge 1 filed an unfair labor practice charge with the 

Delaware Public Employment Relations Board (“PERB”) alleging conduct by the City in 

violation of 19 Del. C. §1607(a)(3), and (a)(5) which state: 
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(a) It is an unfair labor practice for a public employer or its 
designated representative to do any of the following: 
(3)  Encourage or discourage membership in any employee 

organization by discrimination in regard to hiring, tenure or other 
terms and conditions of employment.  

(5)  Refuse to bargain collectively in good faith with an employee 
representative which is the exclusive representative of employees 
in an appropriate unit. 

 FOP Lodge 1 charges the City unilaterally instituted a change in the terms and 

conditions of employment of bargaining unit employees when it modified WPD Directive 

6.44 “… by deleting seniority points from the promotion process [for Sergeants and 

Lieutenants] without negotiating, mediating, and, if necessary, resolving by [binding 

interest arbitration]…”. 

On July 16, 2021, the City filed its Answer to the Charge admitting some of the 

facts asserted by FOP Lodge 1 and denying the legal conclusions and assertions that it had 

violated the POFERA. 

The City included in its Answer affirmative defenses in response to the Charge.  It 

asserts the Charge fails to allege facts sufficient to establish that the City unilaterally altered 

a mandatory subject of bargaining.  It also challenged the standing of the bargaining unit 

of Captains and Inspectors to assert a claim alleging a violation of the POFERA in the 

promotional process for Sergeants and Lieutenants, which are in a separate and distinct 

bargaining unit. 

FOP Lodge 1 filed its Response to the City’s New Matter on July 28, 2021, in which 

it denies the affirmative defenses set forth therein.   

This probable cause determination is based on review of the pleadings submitted 

by the parties. 

DISCUSSION 

Rule 5.6 of the Rules and Regulations of the Delaware Public Employment 
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Relations Board provides: 

(a) Upon review of the Complaint, the Answer and the Response 
the Executive Director shall determine whether there is 
probable cause to believe that an unfair labor practice may 
have occurred. If the Executive Director determines that there 
is no probable cause to believe that an unfair labor practice has 
occurred, the party filing the charge may request that the Board 
review the Executive Director’s decision in accord with the 
provisions set forth in Regulation 7.4. The Board will decide 
such appeals following a review of the record, and, if the 
Board deems necessary, a hearing and/or submission of briefs. 

 
(b) If the Executive Director determines that an unfair labor 

practice may have occurred, he shall where possible, issue a 
decision based upon the pleadings; otherwise, he shall issue a 
probable cause determination setting forth the specific unfair 
labor practice which may have occurred. 

 
 For purposes of reviewing the pleadings to determine whether probable cause exists 

to support the charge, factual disputes revealed by the pleadings are considered in a light 

most favorable to the Charging Party in order to avoid dismissing a valid charge without 

the benefit of receiving evidence in order to resolve factual differences. Flowers v. 

DART/DTC, ULP 04-10-453, V PERB 3179, 3182 (Probable Cause Determination, 2004). 

The Charge alleges that on May 7, 2021, the City’s Chief of Police issued an 

Informational Bulletin entitled, “Revision to Written Directive 6.44 – (Promotion 

Process)” which “eliminated points for seniority from the promotional process.”  Charge 

¶7.  It asserts, based on precedent from other jurisdictions, that seniority and/or promotions 

are mandatory subjects of bargaining under the POFERA, such that any changes to these 

topics must be negotiated, mediated and possibly submitted to binding interest arbitration.  

Consequently, FOP Lodge 1 concludes the City has violated its obligation to negotiate in 

good faith with respect to a mandatory subjects of bargaining and by this action has 

encouraged or discouraged membership in the FOP by discrimination in the terms and 

conditions of employment of bargaining unit members.  It also asserts the City has violated 
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the Maintenance of Standards provision, §5.1 of the parties’ negotiated collective 

bargaining agreement. 

The City admits that it did not bargain the terms the May 7 Informational Bulletin 

or changes to Directive 6.44, asserting it had no statutory duty to do so because it concerns 

the City’s functions and programs and its right to select and direct personnel, functions 

which are reserved to the inherent managerial policy of the public employer by §1605 of 

the statute.  It also asserts that WPD had undertaken a review of its promotional process in 

2021 because there was a “concern that promotional bands consistently excluded highly 

qualified applicants” and that the awarding of “points for years of employment with WPD 

was given undue weight” thereby interfering with “the identification and advancement of 

the most qualified individuals.”  City New Matter, ¶8 & ¶9.  The City admits that it elected 

to change Directive 6.44 “to remove points for seniority.”  City New Matter, ¶10. 

The City concludes “the removal of seniority was a matter of managerial discretion, 

touching directly on selection of personnel, which is a matter of policy and administration 

reserved to the exclusive discretion of the WPD” under the negotiated Management Rights 

clause of the collective bargaining agreement. 

The burden on FOP Lodge 1 to support this type of charge was established in 

Appoquinimink Education Assn. v. Bd. of Education, ULP 1-2-84A, I PERB 23, 26 

(PERB, 1984), adopting NLRB v. Katz, U.S., 369 US 736 (1962).  Parties are required to 

confer and negotiate in good faith with respect to “… matters concerning or related to 

wages, salaries, hours, grievance procedures and working conditions…”,1 i.e., mandatory 

subjects of bargaining.  An alleged unilateral change does not violate the employer’s 

obligations under the POFERA unless it involves a mandatory subject of bargaining.   

 
1  19 Del. C. §1602(n). 
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Should the matter at issue be determined to be a mandatory subject of bargaining, 

the analysis then turns to consideration of what constitutes the status quo for that issue 

under the circumstances presented. 

The POFERA also reserves certain rights to the public employer’s inherent 

managerial policy.  While the employer may choose to negotiate concerning these 

permissive subjects of bargaining, it is not required to bargain concerning, “… such areas 

of discretion or policy as the functions and programs of the public employer, its standards 

of service, overall budget, utilization of technology, the organizational structure and the 

staffing levels, selection and direction of personnel.”2  The terms and conditions of 

employment defined in §1602(n), i.e., mandatory subjects of bargaining, are explicitly 

limited to exclude matters of inherent managerial policy reserved to the employer’s 

discretion by §1605.  

There is no precedent in Delaware case law for concluding that issues related to 

promotions are mandatory subjects of bargaining.  To the extent that other state 

employment agencies and/or courts may have determined that promotional eligibility, 

testing criteria, and methodology for creating promotional lists are mandatorily negotiable, 

those decisions were rendered under statutes which are not identical to the public sector 

bargaining laws of Delaware.  The issues addressed in the cases cited by FOP Lodge 1 

address “how” an employer identifies which bargaining unit employees are qualified to be 

considered for promotion.3  The instant Charge also raises an issue as to which bargaining 

unit employees are qualified to be considered for promotion. 

 
2 19 Del. C.§1605, Employer rights. 
3  DSTA v. DSHS/DSP, ULP 20-09-1248, IX PERB 8321, 8328 (Probable Cause Determination 
and Order of Dismissal, 1/8/2021); affirmed by PERB IX PERB 8351 (Decision on Review, 
3/4/2021). 



8470 
 

The City challenges the standing of the bargaining unit of WPD Captains and 

Inspectors represented by FOP Lodge 1 to be party to a Charge which questions whether 

the City made a unilateral change to the promotional criteria to be considered in filling 

Sergeant and Lieutenant positions.  The alleged change in the promotional process effects 

promotions within the rank and file bargaining unit, which includes the ranks of Patrol 

Person, Corporal, Senior Corporal, Sergeant, Master Sergeant, and Lieutenant.  In its 

response to the City’s New Matter, the FOP asserts it has standing to challenge any effort 

“to modify, unilaterally, without negotiation, seniority in connection with promotion to 

Captains.” There is no allegation in the charge that WPD Directive 6.44, as amended, 

addresses the criteria for promotion to the rank of Captain. Therefore, to the extent FOP 

Lodge 1 asserts this Charge is filed on behalf of the bargaining unit of Captains and 

Inspectors, that charge is dismissed. 

The pleadings in this matter are sufficient to establish probable cause to believe an 

unfair labor practice may have occurred. It will ultimately be FOP Lodge 1’s burden to 

establish by a preponderance of the evidence that the City violated the Police Officers’ and 

Firefighters’ Employment Relations Act, as alleged. 

 
DETERMINATION 

Considered in a light most favorable to the Charging Party, the pleadings are 

sufficient to establish that the City of Wilmington may have violated 19 Del. C. §1607 

(a)(3) and/or (a)(5), as alleged.  The pleadings raise limited questions of fact as well as 

questions of law which can only be resolved following the creation of a complete 

evidentiary record and the consideration of argument.   

 WHEREFORE, a hearing will be promptly scheduled for the purpose of developing 

a full and complete factual record upon which a decision can be rendered concerning: 
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WHETHER THE CITY OF WILMINGTON, WHEN IT MADE CHANGES TO WPD 

DIRECTIVE 6.44, FAILED OR REFUSED TO BARGAIN IN GOOD FAITH 

CONCERNING A MANDATORY SUBJECT OF BARGAINING AND/OR 

ENCOURAGED OR DISCOURAGE MEMBERSHIP IN THE FOP BY 

DISCRIMINATION IN THE TERMS AND CONDITIONS OF EMPLOYMENT OF 

BARGAINING UNIT EMPLOYEES, IN VIOLATION OF 19 DEL. C. §1607 (A)(3) 

AND/OR (A)(5) AS ALLEGED. 

 

DATE: September 7, 2021  
 DEBORAH L. MURRAY-SHEPPARD  

 Executive Director  
 Del. Public Employment Relations Bd. 
  
 


